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OPINION BELOW 


The trial court entered its opinion on March 7, 
1953, which was amended and supplemented by an 
opinion dated January 18, 1954, but which was not 
entered until May 4, 1954.’ 


JURISDICTION 


The jurisdiction of the United States District Court 
for the Eastern District of Washington, Southern 
Division, was invoked by the United States of Amer- 
ica pursuant to the act which provides that: 

“* * * the district courts shall have original jur- 
isdiction of all civil actions, suits or proceedings 

* United States v. Ahtanum Irrigation District, et al., 124 F. 
Supp. 818 (U. S. D. C. E. D. Wash. S. D. 1954). 

(1) 
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commenced by the United States * * *.”’* Juris- 
diction to review the judgment below has been con- 
ferred upon this court by Congress.’ 


THE TREATY, CONSTITUTIONAL PROVISIONS AND STATUTES 
WHICH ARE INVOLVED 


The Treaty of June 9, 1855, between the United 
States of America and the Yakima Tribe of Indians 
is before this Court for construction.* 

There is presented for determination the breadth 
of application of the Constitutional proviso that the 
Congress shall have the power ““T’o regulate Commerce 
with foreign Nations, and among the several States, 
and with the Indian Tribes.’’ ° 

The Enabling Act for the State of Washington and 
the Constitution of the State of Washington, both of 
which provide that the “Indian lands [which include 
those here involved] shall remain under the absolute 
jurisdiction and control of the Congress of the United 
States, * * *,”?° are before this Court for interpre- 
tation. 

The Acts of 1866, 1870,’ and the Desert Land Act 
of 1877 * providing for appropriation of rights to the 
use of water on ‘‘public” lands are directly involved 
in this cause. 

ae. S.C. 1345. 


228 WeS. Crl291, 

*12 Stat. 951, 11 Kapler 698; The Text of the Treaty is set forth 
R. 16, Exhibit A of the Tang inte 

: eouanencon of the United States, Article I, Section 8, Clause 3. 

* Enabling Act, Section 4, Section Sibaivieion 25 Stat. 676; Con- 


stitution of the State of Qiastineton: Article XXVI, Seeoue 
subdivision. 


743 U.S.C. 661. 
ie S70. 221, 
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Likewise involved is the Federal Declaratory Judg- 
ment Act.” 
FACTS 


Important in regard to the facts of this case is the 
Pre-trial Order containing admissions of the respec- 
tive parties,” the stipulation pursuant to which the 
exhibits of the United States of America were ad- 
mitted in evidence without objection,” and the general 
agreement among the parties respecting the salient 
issues involved.” 

As revealed by the complaint,” this litigation per- 
tains to: 

(a) A controversy between the United States 
of America, plaintiff-appellant, representing 
the Yakima Tribe of Indians, and Ahtanum 
Irrigation District, together with individual 
claimants, defendants-appellees, over rights to 
the use of water from Ahtanum Creek, a tribu- 
tary of the Yakima River in the State of 
Washington ; 

(b) The validity of an alleged agreement 
purporting to give to the water users within the 
Ahtanum Irrigation District 75% of the flow of 
Ahtanum Creek, and 25% of that flow to the 
Yakima Tribe of Indians. 


esas. C..2201. 

70 R. 128, et seq., Pre-trial Order. 

Baked: 

* Respecting the exhibits admitted into the record without ob- 
jection reference is made to the fact that the list of those exhibits 
set forth in the Pre-trial Order was omitted from the Record in 
printing. Similarly omitted from the printed Record are exhib- 
its to the Pre-trial Order, A and B. The Pre-trial Order exhibits 
A and Bare Appendices A and B of this brief. The Pre-trial 
Order list of exhibits is Appendix C of this brief. 

8 R. 3 et seq. 
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On the basis of those introductory comments, the facts 
giving rise to this litigation will be reviewed. 

Ahtanum Creek: “Ahtanum Creek is a nonnavi- 
gable stream, rising on the eastern slope of the Cascade 
Mountains in the State of Washington, flowing thence 
slightly north a distance of forty miles, emptying into 
the Yakima River about four miles south of the City 
of Yakima, Washington. Two forks of that stream 
unite to form the main channel of Ahtanum Creek 
eighteen miles above the point where it enters the 
Yakima River.’’ * 

The Treaty of June 9, 1855:* By the Treaty of 
1855 the Yakima Indians reserved to themselves a 
large tract of land now in the State of Washington. 
That land was reserved by those Indians as ‘‘a home 
and abiding place.’’? The balance of the lands pre- 
viously occupied by them was ceded to the United 
States of America. 

Ahtanum Creek is the northern boundary of the 
Yakima Indian Reservation.” 

Ahtanum Creek Valley is the Cradle of Irrigation 
in the State of Washington: The lands here involved 
are arid in character; ‘‘* * * to make these lands pro- 
ductive large quantities of water are required for the 
purpose of successfully and adequately irrigating 

* R. 124, Pre-trial Order, Agreed Facts, paragraph 3. See also 
United States of America, plaintiff’s exhibits 5a, 5b—maps dis- 
closing respectively Ahtanum Indian Irrigation system and Own- 


ership, Development of Ahtanum Irrigation System. 
* Set out in full R. 16 et seq. 


7° R. 123, Pre-trial Order, Agreed F acts, paragraph 1; Treaty, 
ROW. 


5) 


them.’’*? In 1847, prior to the Treaty of 1855, waters 
were being diverted from Ahtanum Creek to irrigate 
the arid lands bordering that stream.” In the words 
of Mr. John H. Lynch, an attorney for defendants, 
when reviewing the history of Ahtanum Valley, ‘*Let 
it be said, however, that Ahtanum [Creek] was the 
eradle and proving ground of irrigation in the State 
of Washington; * * *.’’™ 

The Ahtanum Indian Irrigation Project as Pres- 
ently Constructed Was Completed in the Year 1915: 
As observed above, Ahtanum Creek was the cradle of 
irrigation in the State of Washington with waters 
being diverted from that stream for purposes of irri- 
gation as early as 1847. In the years which followed, 
waters were diverted from Ahtanum Creek to irrigate 
not only the Indian lands but those lands lying north 
of the stream by the defendants or their predecessors 
in interest. In 1894 the United States of America 
commenced systematic aid to the Yakima Tribe of 
Indians for the irrigation of the lands here involved. 
Construction of the Ahtanum Indian Irrigation Proj- 
ect to its present size was initiated August 6, 1908, 
and the work of construction was completed in the 
year 1915.” Progress towards completion of the Ah- 
tanum Irrigation system to its present size 1s graphi- 
cally disclosed by maps which are part of the record 

7 R. 194, Pre-trial Order, Agreed Facts, paragraph 2. 

18 R, 124, Pre-trial Order, Agreed Facts, paragraph 4. 

2 R, 124. United States of America, plaintiff’s Exhibit 12, 
Yakima Valley Catholic Centennial, the Beginning of Irrigation 


in the State of Washington. 
2 R, 194, Pre-trial Order, Agreed Facts, paragraph 4. 
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in this case There are presently 4,968 acres of land 
in the Yakima Indian Reservation which ‘‘is now or 
is susceptible of being served by the Ahtanum Indian 
Irrigation Project system as presently constructed 
and substantially completed in the year 1915.”* 

Description of Ahtanum Indian Irrigation Proj- 
ect, Its Structures, the Lands Serviced by It, the 
Duty of Water and the Quantities of Water Diverted 
to Irrigate those Lands: It has been agreed among 
the parties that ‘‘The diversion duty for the lands in 
the Ahtanum Indian Irrigation Project is 4.4 acre- 
feet per irrigation season.’’™ Reference in that con- 
nection is made to the fact alluded to above, that there 
are 4,968 acres to be served by the irrigation system 
in question. The ditches diverting water to serve 
the Ahtanum Indian Irrigation Project are described 
with particularity in the Pre-trial Order.” These 
salient facts have likewise been agreed to by the par- 
ties: ‘‘ Attached, marked ‘Exhibit A’ and by reference 
made a part of this Pre-Trial Order is a tabulation 
relating to lands located south of Ahtanum Creek in 
the Yakima Indian Reservation, disclosing (1) the 
allotment number, (2) names of ditches, (8) dates 
relating to initiation and history of increase of irriga- 
tion by allotments, (4) location of points of diversion, 
(5) total irrigated acreage (maximum), (6) deserip- 
tion of irrigated acreage, (7) irrigable acreage (maxi- 
mum), (8) description of irrigable acreage, and (9) 

* Please refer to United States of America, plaintiff's Exhibit 
OD; wise day 

“Kt. 128, Pre-trial Order, Agreed Facts, paragraph 10. 

“ R. 125, Pre-trial Order, Agreed Facts, paragraph 5. 

“KR. 125, et seq., Pre-trial Order, Agreed Facts, paragraph 5. 
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comments.’’” The data alluded to in the last quoted 
paragraph is contained in Appendix A of this brief. 

Correlative with the date alluded to immediately 
above is the following, likewise agreed to among the 
parties: ‘The attached exhibit to this Pre-Trial 
Order marked ‘B’ reflects the stream flow records of 
the north fork of Ahtanum Creek, the south fork of 
Ahtanum Creek and the diversion records for the 
eanals of the Ahtanum Indian Irrigation Project 
together with an analysis of those diversions.” * ‘This 
data is set forth in Appendix B of this brief. 

Title to the Lands Within the Ahtanum Indian 
Irrigation Project: It is admitted among the parties 
that: ‘‘The lands on the reservation side of Ahtanum 
Creek involved herein were allotted according to law 
and regulations to individual Indians.’’*” Those 
lands are part of the Yakima Indian Reservation 
which those Indians ‘‘reserved as a home and abiding 
place’’ when they conveyed to the United States of 
America by the Treaty of June 9, 1855, a much larger 
area.” Regarding the admissions as to title to those 
lands and the allotment of those lands all of which 
have been agreed to among the parties, reference is 
made to the evidence adduced by the United States of 
America upon which the admissions in question were 
predicated.” 

7° R. 127, Pre-trial Order, Agreed Facts, paragraph 6. 

76 R. 129, Pre-trial Order, Agreed Facts, paragraph 12. 

27 R. 128, Pre-trial Order, Agreed Facts, paragraph 9. 

8 R. 123, Pre-trial Order, Agreed Facts, paragraph 1. 

° United States of America, plaintiff’s Exhibit 1, et eq. United 
States of America, plaintifi’s Exhibit 2, et seq. United States of 


America, plaintiff’s Exhibit 3, et seq. United States of America, 
plaintiff’s Exhibits 4b, 4c, 4d. 
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Ahtanum Creek’s Yield Falls Far Short of the 
Demands of the Yakima Indians and the Defend- 
ants: Included among the admissions in this proceed- 
ing is the following: ‘‘There are not sufficient waters 
in Ahtanum Creek to irrigate lands on both sides of 
suid creek now being partially irrigated from that 
source.”’ ° Reference in that connection is also made 
to the agreement among the parties that, “‘The diver- 
sion duty for the lands in the Ahtanum Indian Irriga- 
tion Project is 4.4 acre-feet per irrigation season.’’™ 
Relative to the shortage reference 1s made to this 
analysis elicited into the record without objection: 


Q. Now, could you state the number of acre 
feet per year per acre, the average number of 
acre feet per year per acre of land which was 
received by the Ahtanum Indian Ivrigation 
Project? 

A. I believe the record for the main canal, 
according to my memory, is 2.68 on an average 
for the period 1920 to 1948. 

Q. Now, would you state the quantity of 
water which was received in acre feet per acre 
per year prior to the first of July? Do you 
recall those figures? 

A. Yes. That average for the period of 1920 
to 1948 was 2.11 acre feet per acre. 

Q. Now, how does that compare with the 
quantity of water per acre per year they re- 
ceived subsequent to the first of July? 

A. That would mean that there would be 
approximately a half an acre-foot per acre 
received over the three months’ period subse- 
quent to the first of July. 


° R. 129, Pre-Trial Order, Agreed Facts, paragraph 11. 
* R. 125, Pre-trial Order, Agreed Facts, paragraph 5. 
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Q. Now, would you state the effect that that 
has upon the agricultural economy of the area 
we will refer to as the Ahtanum Indian Irnri- 
gation Project? 

A. The effect of that delivery of water, the 
bulk of which is in the first half of the 
irrigation season, namely, April, May and 
June, limits to a great extent the type of the 
erop that can be raised on that area to those 
crops that can be matured during the first 
half of the irrigation season prior to the first 
of July. 

Q. By way of example, would you state what 
that means from the standpoint of the raising 
of alfalfa on this project, on the Ahtanum 
Indian Irrigation Project? 

A. On a short water year, such as we have 
this year, it is going to lmit the cutting of 
alfalfa to two cuttings instead of three. 

Q. Does it have any other effect from the 
standpoint of fall feed? 

A. With a full water supply, it would make 
three cuttings with a good pasturage subsequent 
to the third cutting.” 


1906 Is the Year in Which the Subject Matter of 
This Case Was First Referred to the Department 
of Justice for Action: Munn v. Redman was initiated 
in May of 1906 by a water user north of Ahtanum 
Creek to enjoin the diversion of waters from that 
stream for use in the Ahtanum Indian Ivrigation 
Project by an employee of the United States of 
America.” That case was referred to the Attorney 
General of the United States of America by a letter 


eR. 444, 445, 
33 United States of America, plaintiff’s Exhibit 11-1. 


10 


dated August 23, 1906, from the then Acting Secre- 
tary of the Interior. Since that date to the present 
time there has been a continuous and unrelenting 
conflict between the claims of the Yakima Tribe of 
Indians to water from Ahtanum Creek and the 
defendants or their predecessors in interest diverting 
from the north bank of that stream.” 

There is now pending in the United States District 
Court for the Eastern District of Washington, South- 
ern Division, a ‘Petition for an Injunction Pending 
Appeal.’? The United States of America has ans- 
wered that petition pursuant to the order of that 
court and has prayed for an early hearing in con- 
nection with that most recent development of the 
long-standing controversy. 

A. An Attempt to Compromise Munn v. Redman 
Was Undertaken by Representatives of the Secretary 
of the Interior: Result of those efforts to negotiate 
that controversy are embraced in an alleged agree- 
ment dated May 9, 1908. With reference to that 
alleged agreement Mr. John H. Lynch, an attorney 
for defendants, declared that ‘‘* * * the case of 
Munn v. Redman, et al., begun * * * in the year 
1906,’’ was concluded by ‘‘* * * a compromise agree- 
ment of 1908.’’* By that purported compromise 
agreement there was allegedly allotted to the defend- 
ants or their predecessors in interest north of 
Ahtanum Creek 75% of the flow of that stream and 
25% of it to the Yakima Tribe of Indians. 
aft United States of America, plaintiff's Exhibit 11-1 through 

—146. 


6 United States of America, plaintiff’s Exhibit No. 11-75; R. 
547 et seq., Testimony of John H. Lynch. 
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B. The Yakima Indians and the United States of 
America Have Consistently Denied the Validity of 
the Alleged Agreement of 1908: Both the United 
States of America and the Yakima Indians have 
denied that the alleged agreement of 1908 was valid.” 
Moreover, diversions of the waters by the United 
States of America for use in the Ahtanum Indian 
Irrigation Project has consistently exceeded the 25% 
limitation upon the rights of the Indians which the 
alleged agreement of 1908 purported to fix.” 

Congress Refused to Approve the Agreement of 
1908: Though defendants sponsored this legislation 
in 1932, to approve the alleged agreement settling 
Munn v. Redman and apportioning the waters of 
Ahtanum Creek, Congress did not enact it: 


A BILL 


Approving and confirming contract for ap- 
portionment of waters of Ahtanum Creek, 
Washington, between Yakima Indian Reser- 
vation and lands north thereof, dated May 9, 
1908. 

Be 1s enacted by the Senate and House of 
Representatives of the Umted States of Amer- 
ica in Congress assembled, That that certain 
agreement made and entered into on the 9th day 
of May, 1908, by and between W. W. Glid- 
den * * * and W. H. Code, chief engineer of 
irrigation, Indian Bureau, for and on behalf of 


*° United States of America, plaintiff’s Exhibit No. 11-32 et seq. 

*? Please see in that connection Appendix B disclosing the actual 
diversions and percentages of water diverted each month during 
the irrigation season from Ahtanum Creek; stream flows and 
canal diversions, Ahtanum Creek System, Yakima Indian Reser- 
vation, Washington. See also R. 129, Pre-trial Order, Agreed 
Facts, paragraph 12. 

369865—55—2 
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the United States as first party, and approved 
by the Assistant Secretary of the Interior, June 
30, 1908, wherein and whereby the waters of 
na Ahtanum Creek were apportioned 75 per 
centum to the Jands on the north side of 
Ahtanum Creek and of the south fork of said 
Ahtanum Creek and 25 per centum to said 
Yakima Indian Reservation lands with pro- 
visions for the determination of the amount of 
such flow and the proper distribution thereof, 
be, and the same hereby is, approved, confirmed, 
ratified, and established as the proper appor- 
tionment and division of the waters of sad 
Ahtanum Creek between the said lands.® 
[Emphasis partially supplied. ] 

The Initiation of This Proceeding, Its Trial and 
Judgment: This suit was instituted July 2, 1947, in 
the United States District Court for the Eastern Dis- 
trict of Washington, Southern Division. That filing 
of the complaint in this cause was the culmination of 
more than forty years of effort by the representatives 
of the United States of America and of the Yakima 
Indian tribes to secure an adjudication of the re- 
spective rights of the Indians and the defendants or 
their predecessors in interest. As the exhibits in this 
ease reveal, the Honorable Sam M. Driver now United 
States District Judge, but then United States Attor- 
ney at Spokane, Washington, emphasized the need of 


°° United States of America, Plaintiff's Exhibit 9—Hearing 
Before Committee on Indian Affairs, United States Senate, 76th 
Congress, Ist Session, S. 3998, a Bill approving and confirming 
contract for apportionment of water of Ahtanum Creek, Wash- 
ington between Yakima Indian Reservation and lands north 
thereof dated May 9, 1908. 
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this adjudication.” Institution of the proceedings at 
that time was prevented by Senate Resolution 165 
which is as follows: ‘‘In the Senate of the United 
States, July 18, 1939, Resolved, That the Attorney 
General is requested to stay proceedings for adjudi- 
eation of the rights to the waters available for the 
irrigation of the Ahtanum Creek Valley in the State 
of Washington until such time as the Secretary of the 
Interior transmits to Congress a report upon a sur- 
vey to be made by him with respect to the possible 
means and feasibility of supplementing the supply of 
water for irrigation of the irrigable lands in such 
valley.” The record is replete with evidence from 
1906 to date revealing the insistence by the United 
States of America and the Yakima Tribe of Indians 
that the conflict between the Indians and the defend- 
ants or their predecessors in interest could be re- 
solved only by an adjudication of their respective 
rights. At all times the Yakima Tribe of Indians has 
rejected the alleged agreement of 1908 and demanded 
that the United States of America fulfill its obligations 
to them by appropriate proceedings to protect their 
rights in Ahtanum Creek.* 

A. Proceedings Preliminary to Trial: Prior to the 
decision now on appeal before this Honorable Court 
and in advance of trial, extensive conferences were 

89 United States of America, Plaintiff’s Exhibit 11-114, letter 
of June 28, 1938. See also letter from Honorable Sam M. Driver 
dated September 24, 1938, United States of America, plaintifi’s 
Exhibit 11-117. 

United States of America, plaintiff's Exhibit 11-127. See 
Appendix C, Exhibit 11-141. 


41 United States of America, plaintiff’s Exhibits 11-104, 11-105, 
11-106, 11-107. 
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held with counsel for the defendants.” There the is- 
sues in the cause were reveiwed with court and coun- 
sel at great length. Based upon those conferences 
there was formulated the Pre-trial Order.“ That Pre- 
trial Order was duly signed by the presiding judge, 
Honorable James Alger Fee, Judge of this Honorable 
Court. Preceding the signature of the trial judge, 
under the heading of ‘‘Conclusion”’ are these state- 
ments: (a) The Pre-trial Order was formulated in 
open court by counsel for the respective parties; (b) 
There are no other issues of law and fact except as 
embodied in the order. 

B. Delivery of Exhibits by United States of America 
to Defendants—The Stipulation of Them Into the 
Record Without Objection: At the pre-trial confer- 
ences there were delivered to the defendants by the 
United States of America all of its exhibits. Those 
exhibits were retained in the office of counsel for the 
defendants for their examination and review. Coun- 
sel for the parties on May 24, 1951, two months prior 
to trial, ‘Stipulated and Agreed * * * that the ex- 
hibits [of the United States of America] * * * may 
be offered and admitted in evidence in this cause with- 
out objection from defendants above named.”’ “ 

C. The Trial: The exhibits of the United States of 
America were duly offered and received in evidence. 
Similarly the defendants offered their exhibits in evi- 
dence and they were received. Extensive oral evi- 


KR, 211, et seq. 


*'R. 123 et seq. Please refer to Appendices A, B and © which 
define with particularity the rights and interests of the United 
States of America. 

a Tine 800: 
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dence was adduced by both the United States of Amer- 
ica and the defendants. Among other things the de- 
fendants introduced into the record the decree alluded 
to in the Pre-trial Order purporting to adjudicate the 
rights of the individual water users situated north of 
Ahtanum Creek. The trial commenced on August 1, 
1951. At the conclusion of the case in chief of the 
United States of America the defendants proceeded to 
eall their witnesses and to adduce evidence in support 
of their claims in the cause.” 

Both parties then rested.*. Thereafter the court 
made an on-the-ground inspection of the lands of the 
defendants and of the Ahtanum Indian Irrigation 
Project within the Yakima Indian Reservation. It 
observed the ditches and canals of the respective 
parties. 

Comprehensive briefs were filed in accordance with 
the court’s direction.” The matter was fully argued 
based on the briefs thus filed. 

D. Decision of the Court, Objections By the United 
States of America, The Findings of Fact and Con- 
clusions of Law and Judgment: 

March 9, 1953—The trial court filed its opinion in 
the case. 

45 R, 197, Pre-trial Order, Agreed Facts, paragraph 7, referring 
to the decree in the case ouaiel State of Washington, lagen v. 
Annie Wiley Achepohl et al., defendants in the Superior Court 
For Yakima County, State of Washington (189 Wash. 84; 245 
fetes (08 (19267). 

ak. 364. 

TR. 485 et seq. 


aoe. 561. 
ek. 568 et seq. 
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April 13, 1953—The United States of America filed 
its motion to modify and clarify the opinion. 

June 22, 1953—The United States of America re- 
quested a hearing on the motion for modification and 
clarification. 

May 4, 1954—There was filed by the trial court “An 
Amendment to its Opinion of March 7, 1954.” 

October 20, 1954—The United States Attorney was 
directed to contact the trial court in regard to the ulti- 
mate disposition of the cause. 

November 9, 1954—The trial court entered its find- 
ings of fact, conclusions of law and judgment from 
which this appeal is taken.” 

A timely notice of appeal was filed by the United 
States of America on January 5, 1955. 

The Judgment of Dismissal: There was filed No- 
vember 9, 1954, the Judgment of Dismissal in which 
the trial court declared: ‘‘It Is Hereby Ordered that 
the above entitled action and the complaint of the 
plaintiff herein [United States of America] be and 
the same is hereby dismissed on its merits.” ” 


ASSIGNMENT OF ERRORS 


The United States of America, Appellant, assigns 
the following errors in the records and proceedings in 
this case: 


°° See R. 167 et seq. See also United States v. Ahtanum Irriga- 
tion District, et al., No. 312, 124 Fed. Supp. 818 (U.S. D. C. E. D. 
Wash. 8. D., March 7, 1953; amended January 18, 1954; Supple- 
mental Opinion January 18, 1954). 

oR, 189. 

? R. 166 and 167. 
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I. The Judgment of Dismissal cannot be sustained on the basis 
of the law, the pleadings, the pre-trial order, or the extensive 
oral and documentary evidence adduced in the trial on the 
merits of the case 


a. The trial court erred in dismissing the complaint 
and the action in this cause because the United States 
of America fully stated a claim in its complaint ; 
proved its rights to the use of water which it claimed 
and is entitled to the relief for which it prayed.” 

b. The trial court erred in failing to enter judgment 
in favor of the United States of America awarding 
to it a priority in Ahtanum Creek in favor of the 
Yakima Tribe of Indians ahead of all of the defend- 
ants by reason of the doctrine of implied reservation 
as established by the Supreme Court of the United 
States of America and consistently adhered to by this 
Honorable Court.” 


63 See in that regard R. 161, Finding of Fact No. 5, that there 
was no reservation by the Yakima Tribe of Indians of rights to 
the use of water to irrigate its arid lands; Finding of Fact No. 6 
that at the time of the signing of the Treaty there was no thought 
of irrigation; repeated statements throughout both the Findings 
of Fact and Conclusions of Law that in some manner the Yakima 
Indians could be deprived of water requisite to make their lands 
habitable. Error is likewise evident in the assertion that the 
United States had not proved that it was a trustee of rights to the 
use of water for the Yakima Indians; R. 164, 165, 166, Conclusions 
of Law Nos. 2, 3, 5, 6, 8, that the United States had not proved the 
right to any particular quantity of water for the Yakima Indians 
and that the United States had not proved the defendants were 
interfering with the rights to the use of water to which the Yakima 
Indians were entitled. Throughout the decision of the court, 
124 F. Supp. 818, the findings of fact and conclusions of law, 
which are clearly in error, are repeated and these assignments 
are applicable to them. 

54’'The assertions throughout the Findings of Fact and Conclu- 
sions of Law that the Yakima Tribe of Indians had not reserved 
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e. The trial court erred in declaring that the laws 
of the State of Washington apply to the rights to 
the use of water claimed by the United States of 
America in Ahtanum Creek on behalf of the Yakima 
Tribe of Indians.” 


II. The Judgment of Dismissal cannot be sustained because 
the United States of America is entitled to the relief for 
which it prayed 


a. The trial court erred in dismissing the case 
because the alleged agreement of May 9, 1908, con- 
cerning which the United States of America sought 
declaratory relief is invalid and without force and 
effect as it purported to compromise litigation under 
the control of the Attorney General, who was not a 
party to the alleged agreement.” 

b. The trial court erred in dismissing the case be- 
eause the subordinate officials of the Department of 
the Interior who executed the alleged agreement of 
1908 were entirely without power or authority in their 


rights to the use of water for the lands in question are contrary 
to the principles enunciated in Winters v. United States, 207 U.S. 
564 (1908) and repeated decisions of this Court which are sub- 
sequently reviewed. 

°° R. 163, 164, Findings of Fact Nos. 15, 18 and R. 165, Conclu- 
sion of Law No. 7, that the United States of America was bound 
by the laws of the State of Washington in connection with the 
rights claimed on behalf of the Yakima Indians. 

Declaratory relief was requested in connection with the al- 
leged agreement of May 9, 1908, alluded to in Findings of Fact 
Nos. 14, 15 and 18, Conclusions of Law No. 7, R. 162, 163, 165. 
Throughout, the trial court treats the agreement as binding upon 
the United States, whereas the United States asserts in the litiga- 
ion that the alleged agreement of May 9, 1908, is null and void 
and of no force and effect. Thus a judgment of dismissal was 
clearly erroneous. 
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attempted grant to the defendants or their predeces- 
sors in interest of 75% of the flow of Ahtanum Creek. 

e. The trial court erred in dismissing the case 
because the Congress refused to approve and the 
Indians have never at any time accepted the alleged 
agreement of May 9, 1908. 

d. The trial court erred in dismissing the case 
because neither the United States of America nor the 
Yakima Tribe of Indians nor the defendants or their 
predecessors in interest have complied with the al- 
leged agreement of 1908. 


III. The Judgment of Dismissal may not be sustained by rea- 
son of the fact that it is predicated upon erroneous conclu- 
sions of law respecting the enforeability of a decree entered 
in a proceeding in a State court to which the United States 
of America was not a party 


a. The trial court erred in declaring that the United 
States of America could be bound by the Achepohl 
Decree entered in the State court.” 

b. The trial court erred in stating that the United 
States of America had “encouraged” the adjudication 
from which emanated the Achepohl decree.* 

7 R. 163, 164, Findings of Fact Nos. 15, 18, Conclusion of Law 
No.7. The United States of America was not a party to the pro- 
ceedings; had not waived its sovereign immunity from suit and 
could not have been bound by the decree in the state court. 

*$ There is not a scintilla of evidence to support the conclusion 


that the United States of America encouraged the adjudication in 
the state court. See R. 163, Finding of Fact No. 15. 
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IV. The Judgment of Dismissal may not be sustained because 
it seeks to subject the Yakima Tribe of Indians, contrary 
to the laws of the State of Washington, to the laws of that 


State 

a. The trial court erred by its judgment of dis- 
missal as it permits the unconscionable waste of the 
waters of Ahtanum Creck by the defendants.” 

b. The trial court erred by its judgment of dis- 
missal as it increased rather than dissipated the 
grounds of dispute. 


ARGUMENT 


Summary of Argument 


Uneconscionable waste of water by the defendants 
and irreparable damage to the Yakima Tribe of 
Indians by a half century of encroachments by those 
defendants underlie this cause. By the treaty of 
1855 the Yakima Tribe of Indians ceded to the United 
States of America a large tract of land in the State 
of Washington and reserved a much smaller area 
bordered to the north by Ahtanum Creek. Before 
the Treaty in 1847 irrigation was practiced from 
Ahtanum Creek by the Indians and the Missionaries. 
The lands are not habitable without irrigation. 
Under the doctrine of the Winters (207 U.S. 564) case 
there is an implied reservation for the lands of the 
Ahtanum Indian Irrigation Project within the Yakima 
Reservation. The trial court has denied the principles 
of the Winters doctrine and has dismissed the case 
and the complaint. That dismissal is entirely un- 
Justified and may not be supported by reason of (a) 


° R. 471, 472, Testimony of George Sargent. 
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the agreed facts in the Pre-trial Order; (b) the intro- 
duction of every element of proof required to estab- 
lish the rights to the use of water of the Yakima 
Tribe of Indians in Ahtanum Creek. Moreover, the 
United States of America requested on behalf of the 
Yakima Tribe of Indians that an illegal agreement 
of May 9, 1908 entered into by unauthorized sub- 
ordinate officials of the Department of the Interior 
be declared null and void and of no force and effect. 

Plain and serious error was likewise made by the 
trial court in declaring that the laws of the state 
of Washington governed. That conclusion being con- 
trary to the Enabling Act and Constitution of the 
State of Washington and decisions of the Supreme 
Court of the United States. 

A dismissal under the circumstances, the case hav- 
ing been fully tried and proved on the merits, is a 
manifest injustice and cannot be sustained by the 
facts or the law. 


Both the law and facts entitle the United States of America 
to judgment in this case 

This Honorable Court is respectfully petitioned to 
consider, at the outset, the undisputed and unchal- 
lenged facts of this case. Those facts are [1] agreed 
to by the parties; “ [2] proved by the evidence.” 

Proved beyond question are these unassailable 
facts: 

*° R. 128, Please refer to Pre-trial Order, Agreed Facts, and 
Appendices A, B, and C. 


* R. 99, Stipulation admitting without objection the exhibits of 
the United States of America. 
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1. Title to the lands in the Ahtanum Indian Irri- 
gation Project was reserved by the Yakima Tribe of 
Indians.” 

2. The lands have been allotted to individual 
Indians.” 

3. These lands are semiarid and may be success- 
fully cultivated only by irrigation from Ahtanum 
Creek.” 

4. Ahtanum Creck is the cradle of irrigation in 
the State of Washington, being practiced by the 
Indians in the year 1847, prior to the Treaty of 
1855." 

5. Soil survey proves the irrigated and irrigable 
lands.*° 

6. These exhibits, maps of the area m question, 
reveal—[a] Ahtanum Irrigation System ownership 
south [Indian] side of Ahtanum Creek;®” [b] De- 
velopment of Ahtanum Indian Irrigation Project 
System; [ce] Irrigable lands in Ahtanum Indian 
Irrigation Project served by Ahtanum Creek.” 

7. Proved and likewise agreed upon among the 
parties are these conclusive facts respecting the 

& R. 123, Pre-trial Order, Agreed Facts, paragraph 1; See also 
supra, page 7 where exhibits proving title are chronicled. 

8K. 124, Pre-trial Order, Agreed Facts, paragraph 9; See also 
United States of America plaintifi’s exhibits 2-a-1 et seq.; 3a et 
seq.; tb, c, d. 

“KR. 124, Agreed Facts, paragraphs 2 and 4. 

See supra, page 4. 

* United States of America, plaintiff’s exhibit 7; see also United 
States of America, plaintiffs exhibit 5a, disclosing location of 
allotments and ditches from which delivery is made. 

* United States of America, plaintiff's Exhibit 5a. 


* United States of America, plaintifi’s Exhibit 5b. 
* United States of America, plaintiff's Exhibit 5d. 
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claimed rights to the use of water of the United States 
of America in Ahtanum Creek which are asserted on 
behalf of the Yakima Indians. 

Appendia A of thts Brief Discloses:” Land allot- 
ment to Indian, number; ditch serving land; dates 
when water was first delivered to allotment; point of 
diversion from ditch; for each tract of allotted land 
[a] the irrigated acreage, [b] irrigable acreage. 

The main canal and the lower canal are the princi- 
pal structures of the Ahtanum Indian Irrigation 
Project. Water is now and has been diverted from 
Ahtanum Creek since completion of those ditches in 
1915 to irrigate the Indian allotment lands set forth 
in Appendix A of this brief, which is reviewed in 
the paragraph immediately preceding. Those two 
main canals and the smaller canals are described with 
particularity in the Pre-trial Order under Agreed 
Facts.” Locations of those canals and the diversion 
works for each allotment have likewise been proved 
by maps and oral testimony.” 

Appendia B of this Brief Dtscloses:” ‘‘Stream 
Flow South Fork Ahtanum Creek” and ‘Stream 
Flow North Fork Ahtanum Creek’’ during each 
month of the irrigation season. Likewise disclosed by 
Appendix B are ‘‘Stream Flows and Canal Diversions 

* Appendix A of Pre-trial Order; United States of America, 
plaintiff’s Exhibit 4-e; See also R. 127, Pre-trial Order, Agreed 
Facts, paragraph 6. 

1 R. 125, 126, 127. 

? KR. 441, Testimony of Paul F. Henderson. 

* Pre-trial Order, Appendix B; United States of America, 


plaintiff’s Exhibit 4-e; See paragraph 12, Pre-trial Order, Agreed 
Facts, R. 129. 
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Ahtanum Irrigation System Yakima Indian Reserva- 
tion,’’ setting forth [a] the year; [b] the total irri- 
gated acreage of the Ahtanum Indian Irrigation 
Project; [c¢] the total flow in acre-feet of Ahtanum 
Creek each month of the irrigation season; [d] the 
total diversion each month of the irrigation season 
by the Ahtanum Indian Irrigation Project; Le] the 
percentage of the total stream flow diverted from 
Ahtanum Creek each month of the irrigation season 
and utilized upon the Ahtanum Indian Irrigation 
Project.“ The continued and irreparable damage by 
reason of the shortage of water properly to irrigate 
the lands of the Yakima Indians has likewise been 
disclosed.” 

The Claims of Defendants: At the trial the defend- 
ants adduced evidence of their claimed rights to the 
use of water.” Similarly by oral testimony they 
attempted to prove the diversion of water from 
Ahtanum Creek and application of it for purposes 
of irrigation.” 

The Controversy, Actual, Protracted and Conten- 
tious: Few controversies over rights to the use of 
water have been more bitter, contentious and pro- 
tracted than the struggle between the Yakima Indians 
and the defendants or their predecessors in interest 

#4 R. 199. 

7° Please refer to testimony of Panl F. Henderson, supra, page 
8, R. 441. 

° Defendants’ Exhibit 139, the decree in the case of State of 
Washington v. Annie Wiley Achepohl, et al., defendants, 139 
Wash. 84; 245 Pac. 758 (1926). 


7 R, 486, testimony of the President of the Board of Directors 
of Ahtanumn Irrigation District. 
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over the waters of Ahtanum Creek, unabated since 
1906 when Munn v. Redman was initiated.” Refer- 
ence in regard to this conflict is made to Appendix C 
of this brief. There are listed one hundred and forty- 
six exhibits disclosing the unending struggle of the 
United States of America and the Yakima Indians 
to protect the rights to the use of water claimed by 
them in Ahtanum Creek.” Though the content of 
each exhibit there listed is set forth, an examination 
of the exhibits themselves will reveal the repeated 
efforts of the United States of America to initiate 
these proceedings and the measures adopted by de- 
fendants or their predecessors to prevent the trial of 
it. Over a quarter of a century ago the resort to 
firearms by the Indians to protect their rights was 
deemed essential.” 

Recognition of the existence of the controversy but 
not reflective of the inflammatory character of it, as 
proved by the exhibits alluded to above, is this state- 
ment from the Agreed Facts in the Pre-trial Order: 
‘There are not sufficient waters in Ahtanum Creek 
to irrigate lands on both sides of said creek now being 
partially irrigated from that source.’ ® 

Declaratory relief respecting the validity of the 
alleged agreement of May 9, 1908, was prayed for by 
the United States in addition to the petition for a 

78 See supra, page 9. 

*United States of America, plaintiff's Exhibits Nos. 11-1 
through 11-146, Appendix C. 


* R. 470, Testimony of George Sargent. 
* R. 129, Pre-trial Order, Agreed Facts, paragraph 11. 
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decree quicting its title to rights to the use of water 

in Ahtanum Creek.” 

A. Judgment of dismissal is plain and serious error—cannot 
be supported 

A more contentious controversy needing resolution 
is difficult to perceive—yet after a full trial on the 
merits the court below ordered ‘‘the above entitled 
action and the complaint * * * is hereby dismissed 
on its merits.””* How may such a Judgment of 
Dismissal be sustained? That it may not be sustained 
is disclosed in the paragraphs which follow. 

The Congress Is Charged by the Constitution to 
Protect the Rights of the Indians: There resides 
with the United States of America a fiduciary obliga- 
tion stemming from the Constitution to protect the 
Indians.” Recently the highest Court made this state- 
ment: ‘‘* * * this Court has recognized the distinc- 
tive obligation of trust incumbent upon the Govern- 
ment in its dealings with these dependent and some- 
times exploited people. * * * In carrying out its 
obligations with the Indian tribes, the Government is 
something more than a mere contracting party. * * * 
it has charged itself with moral obligations of the 
highest responsibility and trust. Its conduct, as dis- 
closed in the acts of those who represent it in dealings 
with the Indians, should therefore be judged by the 

* Please refer in that regard to R. 12, paragraph XIII of the 


complaint, and appendix; See also R. 26, Exhibit B of complaint. 
ener VOT. 
* Constitution of the United States, Article I, Section 8, Clause 
3; United States v. 43 Gallons of Whisky, ete., 93 U. S. 188, 194 
(1876) ; Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831). 
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most exacting fiduciary standards.’’® Earlier the 
same Court had made this pronouncement in regard 
to that relationship with the Indian tribes: ‘‘* * * 
although the United States always had legal title to 
the land and power to control and manage the affairs 
of the Indians, it did not have power to give to others 
or to appropriate to its own use any part of the land 
without rendering, or assuming the obligation to pay, 
just compensation to the tribe, for that would be, not 
the exercise of guardianship or management, but con- 
fiscation.’’* Thus the historical concept of the rela- 
tionship between the United States and the Indians 
as first expressed by Chief Justice Marshall has been 
adhered to consistently since its pronouncement. 

The Attorney General of the United States Is 
Required to Represent the Indians in Proceedings of 
This Character: By statute there resides with the 
Attorney General of the United States and the United 
States Attorneys the obligation to represent the In- 
dians in proceedings of the nature here involved." 
Reference in that connection is made to the com- 
plaint “ and the Pre-trial Order.” On repeated occa- 
sions this Honorable Court has entertained appeals 
in which the United States of America appeared, as 
here, to defend rights to the use of water reserved by 

* Seminole Nation v. United States, 316 U. S. 286, 296-297 
(1941). 

* United States v. Shoshone Tribe of Indians, 304 U.S. 111, 115- 
116 (1938). 

"25 U.S. C. 175; Please refer to 5 U. S. C. 311 and Reorgani- 
zation Plan No. 2. 

* Tt. 1 et seq. 

 R. 123 et seq. 

369865—55——3 
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the Indians or which were reserved for them by the 
United States of America.” 

The Trial Court Had Jurisdiction: It is specifically 
provided that the United States district courts shall 
have ‘‘original jurisdiction of all civil actions, suits 
or proceedings commenced by the United States, 
* * * 779 Similarly it is provided that ‘In a ease 
of actual controversy within its jurisdiction, * * * 
any court of the United States, upon the filing of an 
appropriate pleading, may declare the rights and 
other legal relations of any interested party seeking 
such declaration, * * *.”’* From the cases which 
have been cited and those which follow, it is eminently 
clear that the Federal courts have jurisdiction to [1] 
adjudicate rights to the use of water claimed and 
exercised by the United States of America; [2] en- 
tertain proceedings for declaratory relief, as in this 
case, in which the validity of the agreement of May 9, 
1908, is attacked. 

Every Fact Has Been Alleged and Proved Which 
Entitles the United States of America to a Decree 
Qweting Its Title to the Rights to the Use of Water 
im Ahtanum Creek for a Judgment Declaring the 
Agreement of May 9, 1908, Null and Void: Ignored 

* Winters v. United States, 207 U. S. 564 (1908), affirming this 
Court, 143 Fed. 740; 148 Fed. 684. United States v. Powers, 305 
U.S. 527 (1989), affirming this Court 94 F.2d 783. United States 
v. Walker River Irrigation District, et al., 104 F. 2d 334 (CF 9. 
1939). Conrad Investment Co. v. United States, 161 Fed. 829 
(C. A. 9, 1908). United States v. McIntire, 101 F. 2a 650 (C. A. 
9,1989). Skeem v. United States, 273 Fed. 93 (C, A. 9, 1921). 


28 U.S. C. 1345, formerly 28 U.S.C. 41 (1). 
eS Wino. c. 2201. 
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by the trial court is the fact that ‘‘Many suits have 
been allowed to quiet title to water rights, as to other 
property.’’* That is the principal relief sought here 
by the United States of America. In seeking that 
relief there has been adherence to established practice 
and procedure. A review of the complaint will reveal 
the sufficiency of the allegations to state a claim for 
the relief in question. That statement is predicated 
upon the decisions of the Supreme Court of the 
United States of America and of Washington’s high- 
est court. The Washington court has recognized the 
sufficiency of a pleading where ‘‘The complainant 
* * * alleged ownership * * * of the first right to 
divert water. * * * it challenged the defendants to 
set up any claims they had against such rights. In 
actions to quiet title to real estate, where such general 
allegations of ownership are made, it is undoubtedly 
the duty of a defendant to set up any claim he may 
have of either a legal or equitable nature, * * *.’’* 

In another leading case in the State of Washington 
this statement has been made: ‘‘The theory of the 
complaint is to quiet the title of contending claimants 
for the use of the waters of Stemilt Creek. * * * The 
allegations in the complaint of ownership of the right 

1 Wiel Water Rights in the Western States, 3d ed., Sec. 654, 
page 726; 2 Kinney on Irrigation and Water Rights, 2d ed., page 
1880. 

eae v. New Mexico & Arizona RR. Co., 129 U.S. 291 (1889) ; 
Spring Hill Irr. Co. v. Lake Irr. Co., 42 Wash. 879, 382, 85 Pac. 
6,7 (1906). 

% Spring Hill Irr. Co. v. Lake Irr. Co., 42 Wash. 379, 382, 85 
Pac. 6,7 (1906). 
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to the use of water is sufficient.” A similar view 
has been expressed in another decision from the State 
of Washington.” 

Far more important, however, than the allegations 
of the complaint is the fact that the United States of 
America and the defendants here approved, and the 
court entered, a Pre-trial Order pursuant to which the 
case proceeded. That Pre-trial Order which this 
Honorable Court is respectfully requested to review 
in detail, sets forth succinctly the agreed facts and 
the contentions of the parties in a manner which en- 
titled the United States of America to judgment 
rather than dismissal. This Court has, of course, rec- 
ognized the propriety of quiet title proceedings in re- 
gard to rights to the use of water. Thus to dismiss 
the case in view of the complaint, the Pre-trial Order 
and the proved facts is contrary to the sound and basic 
principles of justice. 

It is difficult to perceive any basis whatever for the 
dismissal of the complaint in regard to the quiet title 
aspects of the cause. Similarly in view of the actual 
contentious, protracted controversy, in regard to the 
alleged agreement of 1908, it is impossible to reconcile 
the dismissal by the trial court of this cause with the 
numerous authorities directly in opposition to such a 
disposal of the matter. Those decisions are subse- 
quently reviewed. 

* Miller v. Lake Irrigation Co., 27 Wash. 447, 448, 67 Pac. 996, 
997 (1902). 

* feogers v. Miller, 138 Wash. 82, 84, 42 Pac. 525, 526 (1902). 


* Vineyard Land & Stock Co. v. Twin Falls Oakley Land & 
Water Co., 245 Fed. 30 (C. A. 9, 1917). 
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B. The invalidity of the alleged agreement of May 9, 1908, 
should have been declared as prayed by the United States 
of America 


Both in the complaint and the Pre-trial Order 
reference is made by the United States of America to 
the alleged agreement of May 9, 1908, and its validity 
denied.*” Emphasized both in the pleadings and the 
Pre-trial Order is the fact that subordinate officials of 
the Department of the Interior could not [1] settle 
by compromise the case of Munn v. Redman, the At- 
torney General alone would have that power;*” [2] 
no official could relinquish, as was attempted by the 
illegal agreement of May 9, 1908, 75% of the natural 
flow of Ahtanum Creek. 

This salient factor in regard to [1] and [2] must be 
emphasized: 

Congress after extensive hearings refused to 

enact legislation sponsored by defendants to 

ratify the illegal agreement of May 9, 1908.*” 
Declaratory relief of the character sought by the 
United States of America is in accordance with estab- 
lished practice;*” a denial of that relief by the trial 
court is a manifest injustice. 

° R. 18, Complaint, paragraph XIII; R. 131, Pre-trial Order, 
ar, 1, 

100 See infra, page 438, for authorities. 

101 See infra, page 48, for authorities. 

12 See United States of America, plaintifi’s Exhibit 9; Supra 
page 11. 

3 Wiel, Water Rights in the Western States, 3d ed., vol. 1, p. 
128, Sec. 654; p. 859, sec. 802. City of Los Angeles v. City of 


Glendale, 23 Cal. 2d 68, 142 P. 2d 289 (1948); San Diego v. 
Cuyamaca Water Co., 209 Cal. 105, 287 Pac. 475, 496 (1930). 
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Likewise to be noted is this additional fact respect- 
ing the alleged agreement of May 9, 1908: Though 
the trial court appears to recognize that the appor- 
tionment of 75% of the waters to the defendants and 
25% of the waters to the Yakima Indians was on the 
basis of the Jands presently irrigated, the fact 1s to 
the contrary. The unauthorized attemp to apportion 
the water by the alleged agreement of 1908 was on 
the basis of the Indians irrigating 1,200 acres and 
the defendants approximately 4,000. At the present 
time of course, the Indians are irrigating to the ex- 
tent that water is available, up to 5,000 acres and the 
water users north of the stream are irrigating up 
to approximately 10,000 acres. Manifestly, there- 
fore, the apportionment which was attempted could 
have no bearing on the acreages over and above those 
which were irrigated at the time of the apportion- 
ment. It is eminently clear from an examination of 
the document itself that the attempted apportionment 
was on the basis of the situation which then existed.” 

At this juncture it is essential to allude to the plain 
and serious error on the part of the trial court in its 
decision and findings of fact and conelusions of law in 
denying the applicability of the Winters Doctrine” 

The Decision, Findings of Fact, Conclusions of 
Law, and Judgment Are Contrary to the Decisions of 
the Supreme Court of the United States of America 
and This Honorable Court: It is respectfully sub- 
mitted that the facts of this case bring the proceedings 

2 R, 429, Testimony of John H. Lynch. See R. 128, Pre-trial 


Order , Agreed Facts, paragraph 10. 
705 207 U.S. 564 (1908). 
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squarely within the doctrine enunciated by the Win- 
ters case.” In that case there had been reserved by 
the Indians in their treaty with the United States a 
smaller tract out of a much larger area originally 
claimed by them. The lands were in an arid region. 
Farming could not be successfully practiced without 
irrigation though the objective was to turn the Indians 
from their nomadic way of life to one of farming. 
Bordering that reservation was the Milk River. 
White settlers had claims to rights to the use of water 
from the stream in question pursuant to the laws of 
the State of Montana. Presented was the question of 
the respective rights to the use of water from the 
Milk River. On the subject, sustaining the claim of 
the Indians, the highest Court declared: ‘‘The res- 
ervation was a part of a very much larger tract which 
the Indians had the right to occupy and use and 
which was adequate for the habits and wants of a 
nomadic and uncivilized people. It was the policy 
of the Government, it was the desire of the Indians, 
to change those habits and to become a pastoral and 
civilized people. * * * The lands were arid and, 
without irrigation, were practically valueless. And 
yet, it is contended, the means of irrigation were 
deliberately given up by the Indians and deliberately 
accepted by the Government.’’*” Then the highest 
Court denied the contention that the United States 
had intended to place the Indians on lands not fit 
5 907 U. S. 564 (1908). 


14 R, 429, Testimony of John H. Lynch. See R. 128, Pre trial 
007 Winters v. United States, 207 U.S. 564, 576 (1908). 


34 


for habitation without rights to the use of water or 
that subsequent to the treaty had in some manner 
so deprived them of those rights. These terms were 
used by the Court: “The power of the Government to 
reserve the waters and exempt them from appropria- 
tion under the state laws is not denied, and could 
not be. The United States v. The Rio Grande Ditch 
& Irrigation Co., 174 U. 8. 690, 702; United States v. 
Winans, 198 U. S. 371. That the Governmnt did 
reserve them we have decided, and for a use which 
would be necessarily continued through years.’’™ 
In affirming this Court in that decision there was 
proclaimed the doctrine of implied reservation of 
rights to the use of water from streams within or 
bordering upon Indian reservations in the arid West. 
That tenet of the law reflects a practical, a humane 
attitude, followed by the courts In numerous cases 
identical with that now before this Court. Using vir- 
tually the same terminology as that of the Supreme 
Court, this Honorable Court in a case involving the 
same questions as here presented, stated: ‘‘The lands 
within these reservations are dry and arid, and require 
the diversion of waters from the streams to make them 
productive and suitable for agricultural, stock raising, 
and domestic purposes. What amount of water will 
be required for these purposes may not be determined 
with absolute accuracy at this time; but the policy of 
the government to reserve whatever water of Birch 
creck may be reasonably necessary, not only for pres- 
ent uses, but for future requirements, is clearly within 


18 Winters v. United States, 207 U.S. 564, 577 (1908). 
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the terms of the treaties as construed by the Supreme 
Court in the Winters Case.’’*” 

Another highly important and significant case arose 
in connection with rights to the use of water for 
the Indians of the Walker River Indian Reservation. 
That reservation was established by departmental 
action.”” There the court had before it the many 
factors which are here presented. Having accorded 
those facts a most deliberate consideration, it deter- 
mined that when the Indian reservation in question 
was established certain water was reserved on behalf 
of the Indians from the stream involved. On the 
subject this statement was made: ‘‘In the Winters 
case, as in this, the basic question for determination 
was one of intent—whether the waters of the 
stream were intended to be reserved for the use of 
the Indians, or whether the lands only were reserved.”’ 
Continuing, the court stated: “The intention had to 
be arrived at by taking account of the circumstances, 
the situation and needs of the Indians and the pur- 
pose for which the lands had been  reserved.’’ 
Further, the court stated: “We turn now to the 
circumstances under which the Walker River Indian 
Reservation was set aside.’’ This Honorable Court then 
pointed out that cultivation of portions of the reserva- 
tion was early commenced and water for irrigation 
purposes diverted from the stream. There was: 
“The gradual but substantial growth of the practice 

™ Conrad Investment Co. v. United States, 161 Fed. 829, 832 
(C. A. 9, 1908). 


™ United States v. Walker River Irrigation Dist., et al., 104 
F. 2d 334 (C. A. 9, 1939). 
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of farming and irrigation on the reservation : 


* * * The necessity of having a water supply if any 
crops were to be produced on the reservation was 
known to the Department. It would be irrational to 
assume that the intent was merely to set aside the 
avid soil without reserving the means of rendering 
it productive.” Premised upon those known factors, 
the court declared: ‘‘We hold that there was an implied 
reservation of water to the extent reasonably neces- 
sary to supply the needs of the Indians.’’™ 
Departure by the trial court from the doctrine of 
implied reservation as recognized in the Winters case 
presents to this Court for resolution a grievous in- 
justice against the Yakima Tribe of Indians. The 
United States of America would not be a party to a 
treaty and this Court and the highest Court have so 
held, which would strip the Indians of the vast area 
they once owned and restrict them to the semiarid 
lands they now occupy without assuring them a water 
supply of the character which they here claim. It 
was plain and serious error for the trial court to de- 
part as it has departed both in its findings of fact, 
conclusions of law and decision, from the basic doc- 
trine of the Winters case which guarantees to the 
Indians a supply of water pursuant to which they 
would be able to provide themselves with a home and 
abiding place as was contemplated by the Treaty. It 
is abundantly manifest, therefore, that the long- 
established principle of the law adhered to by this 
Court and the Supreme Court in innumerable cases 


11 United States v. Walker Itiver Irrigation District, et al., 104 
F. 2d 334, 337, 838 and 339 (C. A. 9, 1939). 
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should be applied and the decision and judgment of 

the lower court reversed.” 

Errors, plain, serious and reversible in character, were made 
by the Trial Court both in law and fact 

In the succeeding paragraphs the basic errors of 
the trial court are reviewed. 

The Trial Court Erred in Stating that Ahtanum 
Creek Is Not Included in the Yakima Indian Reser- 
vation: A more basic error than the trial court’s 
declaration that ‘‘the north boundary of said Reser- 
vation ran along Ahtanum Creek but did not include 
said stream’’ may not be perceived.’” The trial court 
recognizes that Ahtanum Creek is the northern boun- 
dary of the reservation in question. It is so provided 
in the Treaty.™ Under those circumstances, according 
to the principles enunciated by Vattel, in the Law of 
Nations the least the Yakima Tribe was entitled to 
claim is to the thread of that stream.’* That most 
certainly is the rule between individuals. The highest 
Court has stated: ‘‘Proprietors, bordering on streams 
not navigable, unless restricted by the terms of their 

2? Winters v. United States, 207 U. S. 564 (1908), affirming 
this Court, 1483 Fed. 740; 148 Fed. 684. United States v. Powers, 
305 U.S. 527 (1939), aflirming this Court 94 F. 2d 783. United 
States v. Walker River Irrigation District, et al., 104 F. 2d 334 
(C. A. 9, 19389). Conrad Investment Co. v. United States, 161 
Fed. 829 (C. A. 9, 1908). United States v. McIntire, 101 F. 2d 
650 (C. A. 9, 19389). Skeem v. United States, 273 Fed. 93 (C. A. 
9, 1921). 

"3 R. 160, Finding of Fact No. 3. 


"4 R. 18, Treaty of 1855, Article 2. 
™ Laws of Nations, Vattel, 1859, page 120. 
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evant, hold to the centre of the stream; * * +7) Dele 


regard to the subject this emphatic statement was 
taken from a recent decision of the Supreme Court of 
the State in which Ahtanum Creek flows: ““The bound- 
ary line of a nonnavigable stream is, in Washington 
law, the thread of the stream.”™' [Emphasis sup- 
plied. ] 

The error of the trial court is patent in that regard. 
Equally contrary to the finding of fact alluded to and 
diametrically opposed to the trial court’s finding is 
this statement from that court’s decision: ‘‘Here, in 
accordance with previous decisions, we decide that 
there was a reservation of the use of some waters 
of the Ahtanum.’’*“ Those two totally incompatible 
statements by the trial court may not stand, it is 
respectfully submitted. That error nevertheless per- 
vades the findings of fact, conclusions of law, judg- 
ment and decision of the trial court. 

The Court Erroneously Attaches Significance to 
the Fact That Some of the Waters of Ahtanum Creek 
Rise Outside of the Reservation: ** There is no basis 
for attaching significance to the fact that the source 
of some of the waters of Ahtanum Creek flow from 
streams outside of the Reservation. That fact pre- 
vailed in connection with other cases in which the 
doctrine of implied reservation has been applied by 

"6 Railroad Co. v. Schurmeir, 74 U. S. 272, 287 (1868). 

“7 Tort v. Entus, 37 Wash. 2d 418, 428, 224 P. 2d 620, 626 (1950). 
_ 8 United States v. Ahtanum Irrigation District, et al., 124 F. 
Supp. 818, 831 (U.S. D. C. E. D. Wash. S. D. 1954). 


KR 161, Finding of Fact No. 4; United States v. Ahtanum 
Irrigation District, et al., 124 F. Supp. 818, 831. 
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this Court.’ A different rule would be clearly de- 
structive of the rights to the use of water reserved 
by the Indians when they relinquished the vast areas 
included in the Treaty of 1855 and restricted them- 
selves to the much smaller area bordered on the north 
by Ahthanum Creek. 

The Trial Court Erred in Declaring There Was 
No Reservation by the Treaty of 1855 “either express 
or wmplied”’:*** The error of the trial court is evi- 
denced by the facts reviewed above and the repeated 
decisions of this Honorable Court and the Supreme 
Court in connection with identical factual situa- 
tions.*” 

The Trial Court Erred when it Declared That “‘de- 
fendants owning land north of the Ahtanum have not 
infringed upon any water rights of the United States, 
the Confederated Tribes, or individual Indians under 
the proof herewm’’:* “Clearly in error’’ is the only 
appropriate description that may be made of that 
statement by the trial court in its findings. An 
examination of Appendix C of this brief discloses a 
continuous and ever contentious struggle since 1906 
between the Yakima Tribes of Indians and the defend- 
ant water users north of Ahtanum Creek. Armed 
guards were placed by the Indians a quarter of a 
century ago to protect the waters which they claimed 

*° Conrad Investment Co. v. United States, 161 Fed. 829 (C. A. 
9, 1908). Winters v. United States, 207 U.S. 564 (1908) ; affirm: 
ing this Court, 143 Fed. 740; 148 Fed. 684. 

771 R. 161, Finding of Fact No. 5. 


122 See supra, page 87, footnote 112. 
8 R. 161, Finding of Fact No. 5. 
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and to prevent the diversion of those waters by the 
defendants who had constructed a dam and thus were 
taking all of the waters of the stream in question.™ 
There is today pending in the trial court a “‘Petition 
for an Injunction Pending Appeal’’ filed by defend- 
ants here, in which the conflict between the defendants 
and the Yakima Tribe of Indians is clearly defined. 
In that proceeding it is asserted that the Indians 
have diverted 1,000 acre-feet of water in excess of 
their rights in Ahtanum Creek. Thus on the basis 
of the facts reviewed in this case, of the record—and 
even of the opinion itself written by the trial court— 
it is impossible to support the conclusion referred to 
in this paragraph.” 

The Trial Court Erred in Stating That at the Time 
“fof the signing of the Treaty of 1855 there was little 
or no thought of irrigation or the use of water for wr- 
rigation purposes’: ” ‘‘Clearly erroneous”’ is the only 
appropriate designation of that conclusion. As 
pointed out above, one of the attorneys for the defend- 
ants has described Ahtanum Creek as the ‘‘cradle and 
proving ground of irrigation in the State of Washing- 
ton.’’ As disclosed in the factual statements above, 
waters were diverted from Ahtanum Creek and util- 
ized by the Indians in the year 1847, prior to the 
Treaty of 1855.% Water was essential successfully to 

RK. 470, Testimony of George Sargent, United States of Amer- 
ica, plaintiff’s witness. 

**° See factual review respecting conflict, page 9. 

7 R.161, Finding of Fact No. 6. 

#1 See supra, page 4, United States of America, plaintiff’s Ex- 


hibit 12, Yakima Valley Catholic Centennial, The Beginning of 
Irrigation in the State of Washington. 
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farm those arid lands; that fact was known then. It 
is known now. This Court and the highest Court have 
declared that our Nation would not force the Indians 
onto arid lands and then deprive them of water as is 
attempted here. 

The Trial Court Hrred in Declaring That the Umted 
States “has no rights in virtue of its sovereingty’”’:™ 
That statement is contradictory of Findings No. 3, 
No. 10 and No. 11. The United States of America by 
the Constitutional principles long recognized by the 
highest Court and this Honorable Court, has rights as 
a sovereign in Ahtanum Creek in a fiduciary obliga- 
tion to protect the rights to the use of water of the 
Indians.” 

The Trial Court Erred in Declaring That the Umted 
States “as sovereign and as owner recognized appro- 
priation and beneficial use as the sole method of ac- 
quisition of water rights in this area’’:* The state- 
ment of the trial court just quoted is contrary to the 
laws of the State of Washington.” There the ripar- 
ian doctrine is specifically recognized. It is likewise 
contrary to the principles enunciated by the Supreme 
Court of the United States. There the Court de- 
clared that the Acts of 1866, 1870 and the Desert Land 
Act of 1877, have no application to reserved lands of 

228 TN. 161, Finding of Fact No. 7. 

129 See supra, page 26, “The Congress is charged by the Consti- 
tution to protect the rights of the Indians.” 

489 R. 161, Finding of Fact No. 8. 

1 Benton v. Johncox, 17 Wash. 277, 49 Pac. 495 (1897). 

182 Federal Power Commission v. State of Oregon, 349 U.S. 435 

1a). 
ee 4 "Se. 321; 661, 
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the character here involved. The conclusion is like- 
wise contrary to the doctrine of the Winters case. 
There under precisely the same facts which prevail in 
this ease it is declared that rights to the use of water 
were impliedly reserved from streams bordering or 
traversing Indian reservations in the arid West. 

The Trial Court Erred in Declaring That “‘the State 
of Washington has prescribed appropriation and 
beneficial use as the method of acquiring water rights 
in this area’’:** The conclusion of law expressed in the 


finding is clearly erroneous. It was specifically pre- 
seribed in the Enabing Act pursuant to which the 


State of Washington joined the Union; expressly de- 
elared in the Constitution of that State that ‘‘Indian 
lands shall remain under the absolute jurisdiction and 
control of the congress of the United States, * * *.’?** 
Respecting identical provisions in regard to the State 
of Montana this Court has declared unequivocally 
that the State laws regarding the appropriation and 
use of rights to the use of water have no application 
within Indian reservations. 

The Trial Court Erred in Declaring That “the 
United States by administrative, executive and legis- 
lative action has confirmed the rights of defend- 
ants * * * to lands and water rights outside the 
Yakima Indian Reservation, and by administrative, 
executive and legislative action has confined lands 
within the Yakima Indian Reservation not yet pat- 

*# R. 162, Finding of Fact No. 12. 

* See Enabling Act, Section 4, Second subdivision ; Constitution 


of the State of Weehincront eee AXXVI, Sacer subdivision. 
6 United States v. Mel iinee, 101 F. 2d 650 (C. A.9, 10eeie 
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ented to the use of water which these presently 
received’’:**" There is not a scintilla of evidence to 
support that conclusion nor a single authority to 
sustain it. To the contrary, as is reflected by Appen- 
dix C of this brief, there has been a continuous effort 
on the part of the executive branch of the Govern- 
ment to protect the rights of the Yakima Indians in 
Abtanum Creek. 

The Trial Court Erred in Declaring That the Umted 
States of America Had Entered Into the Agreement 
of May 9, 1908, Purporting to Give Away to Defend- 
ants 75% of the Natural Flow of Ahtanwm Creek and 
Reserving 25% of It to the Yakima Tribe of In- 
dians:** The finding alluded to here is incorrect both 
in fact and law. Munn v. Redman™ instituted in 
1906, was the first case involving the subject matter 
of this litigation. Subordinate officials of the Depart- 
ment of the Interior attempted to settle it by com- 
promise. Few principles of law are more basic than 
that the Attorney General of the United States is the 
only one empowered to represent the United States in 
litigation and to compromise suits of the character 
here involved.° That official did not and could not in 
equity and good conscience comprise it in that manner. 
Efforts by the subordinate officials of the Department of 
the Interior to usurp the powers of the Attorney General 
87 R, 162, Finding of Fact No. 13. 

#88 R. 162, Finding of Fact No. 14. 

189 See page 9, supra. 

405 U.S. C. 291; 5 U.S. C. 303, 310; 25 U. S.C. 175. 22 O. 
A. G. 491, 494 (1899). 23 O. A. G. 507, 508 (1901). Confiscation 
Cases, 74 U.S. 454, 458, 459 (1868). See also $81 A. L. R. 128 and 


cases cited. 43 Am. Jur., Public Officers, sec. 249; sec. 256. 
360865—55—_-4 
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and to settle Munn v. Redman by giving 75% of the 
water to defendants can be described only as abortive. 
Equally clear is the fact that the attempt by the 
officials of the Department of the Interior to give 
away 75% of Ahtanum Creek was undertaken wholly 
without authority, and as pointed out by the Su- 
preme Court, ‘fan extinguishment [of property 
rights] cannot be lightly implied in view of the 
avowed solicitude of the Federal Government for the 
welfare of its Indian wards.’’** The agreement of 
being ‘‘* * * not the exercise of guardianship or 
May 9, 1908, is aptly described in these terms as 
management, but confiscation.”’ ™ 

Recognizing the Invalidity of the Agreement of 
May 9, 1908, Defendants Sponsored Legislation wm 
Congress to Secure Approval of it: Congress refused 
to enact it.“* Equally important is the fact that 
the United States of America has consistently diverted 
in excess of 25% of the stream flow of Ahtanum 
Creek. To be noted likewise is the fact that the 
alleged agreement of May 9, 1908, required the 
defendants to install headgates and measuring devices 
which they have not done’* Rather than installing 
headgates, defendants have at all times followed 
wasteful practices, allowing the water to run from 


| United States v. Shoshone Tribe of Indians, 304 U.S. 111, 
115, 116 (1938). 

2 United States v. Santa Fe Pacific R. Co., 314 U.S. 339, 354 
(1941). 

8 United States v. Shoshone Tribe of Indians, 304 U.S. 111, 
116 (1938). 

4 See supra, page 11; United States of America, Plaintiff's 
Exhibit 9. 
48 See Appendix B of Complaint, R. 29, Article 5. 
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Abtanum Creek freely and without control into their 
ditches.“° To be observed from the testimony al- 
luded to: Neither the United States of America nor 
the defendants have ever complied with the abortive 
agreement of May 9, 1908. 

The Trial Court Erred in Stating That the United 
States of America “encouraged” the Adjudication of 
the Rights to the Use of Water of the Defendants:™ 
There is not a scintilla of evidence to support that 
conclusion. To be observed from Appendix C and 
the exhibits alluded to in that Appendix, the United 
States of America has at all times denied that it was 
in any way bound by the State court decree. 

The Trial Court Erred Both in Law and in Fact 
im Declaring That the Umted States of America “has 
not proved possession of any portion of the flow of 
any water of Ahtanum Creek as appurtenant to any 
parcel of real property” and “has failed to prove that 
any portion of the water now used on the north side 
of Ahtanwn Creek was ever used woon Reservation 
lands from the time of the Treaty of 1855 up to the 
present tume:’?*™* Throughout, the trial court has 

“6 R. 505, Testimony of defendants’ witness J. R. Rutherford; 
Rh. 471 testimony of United States of America, plaintiff’s witness 
George Sargent; R. 509, Testimony of defendants’ witness E. J. 
Shockley. 

“7 R. 163, Finding of Fact No. 15. 

48 R. 163, Finding of Fact No. 17. See also the statement in the 
decision United States v. Ahtanum Irrigation District, et al., 124 
F. Supp. 818, 827: “The Government had the burden of estab- 
lishing either that the Indian wards had had possession of the 
water right and had been ousted recently by the defendants or that 


these wards had title thereto and, as a result, the right to immedi- 
ate possession.” 
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failed to distinguish between the “corpus” of the 
water and the “usufructuary” rights to the use of 
water. In this cause the United States of America 
on behalf of the Yakima Tribe of Indians seeks to 
quict its title to the “usufructuary right,’’ an interest 
in real property, as distinguished from the “corpus”’ 
of the waters of Ahtanum Creek. As the Supreme 
Court of Washington recognizes: “the right to the 
flow of water to be used upon land * * * is treated 
as an incorporeal hereditament as distinguished from 
water alone which is corporeal.’’** [Emphasis sup- 
plied.] There Washington’s Supreme Court stated 
“That water rights for use upon the lands are con- 
sidered appurtenant to the land and, therefore, realty, 
is declared by our statutes and prior decisions of this 
court.”” Having thus declared the basic and under- 
lying principle of Western water law, the court then 
stated: ‘‘* * * we conclude that we are not here deal- 
ing with water as personal property * * * but rather 
with an alleged water right as real property and the 
[quiet title] action was maintainable by the parties.’’ 
Earlier the same court had stated that actions 
to quiet title to rights to the use of water are a 
proper remedy.” 

Failure to recognize that the United States of 
America seeks in the cause to have quieted its title 
to an incorporeal hereditament is evidenced by the 
declaration of the trial court that there must be 
proof of ‘possession of the flow.’’ Manifestly, ‘‘pos- 

4° Madison v. McNeal, 171 Wash. 669, 675, 19 P. 2d 97, 99 (1933). 


*° Spring Hill Irr, Co. v. Lake Irr. Co., 42 Wash. 379, 85 Pac. 
6,7 (1906). 


A7 
session’’ is not possible in regard to rights to the 
use of water under the circumstances. 

Title to interests of the character here involved may 
be quieted without pursuing the fiction of first bring- 
ing a legal action of ejectment. That conclusion is 
predicated upon an express statutory declaration 
which is in part as follows: ‘‘Any person having 
a valid subsisting interest im real property, and a 
right to the possession thereof may recover the 
same by an action * * * against the person claim- 
ing the title or some interest therein, and may 
have judgment in such action quieting or remov- 
ing a cloud from plaintiff’s title * * *.~" Wash- 
ington’s highest court, relying on that statute, has 
held that it cannot be questioned “that the plain- 
tiff may quiet title and recover possession in the same 
action.” *’ [Emphasis supplied.] Under an earlier 
statute of the same purport Washigton’s Supreme 
Court stated. ‘‘the statute provides * * * that any 
person, having a valid, subsisting interest in real prop- 
erty and a right to the possession thereof, may re- 
cover the same by action, and may have judgment in 
such action quieting plaintiff’s title. Under this sec- 
tion a person holding the legal title to the real estate 
with the right of possession may maintain an action 
to quiet his title.’’ ** 

*1 Remington’s Revised Statutes of Washington, Vol. 3, Sec. 
785; Revised Codes of Washington, Sec. 7.28.010. 

2 O'Neal Land Co. v. Judge, et al., 196 Wash. 224, 82 P. 2d 
535, 586 (1938) ; Santmeyer v. Clemmanes, 147 Wash. 354, 266 


Pac. 148 (1928). 
#8 White v. McSorley, 47 Wash. 18, 20, 91 Pac. 243 244 (1907). 
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Consideration of the cases involving the doctrine of 
implied reservation as enunciated in the Winters case 
emphasizes the basic error of both law and fact which 
pervades the disposition made by the trial court of 
this case. Apparently, with all respect to the trial 
court, the conclusion appears to be unavoidable that 
it would require ‘‘possession” of the waters as a con- 
dition precedent to bringing this action irrespective 
of the threat of bloodshed; the law does not counte- 
nance such a requirement. 

The Trial Court erred throughout its Conclusions of Law 
and Decision 

A. Repeatedly the Trial Court States That the 
United States Failed to Prove That it Was a Trustee 
of Rights to the Use of Water for the Reservation as 
a Whole or Appurtenant to any Parcel: The errone- 
ous concept of the trial court that ‘possession”’ of 
all of the water necessary to irrigate the lands in the 
Ahtanum Indian Irrigation Project is a condition 
precedent to the successful prosecution of this cause 
on behalf of the Yakima Indian Tribe permeates all 
of the conclusions of law entered by the court. That 
error of the trial court is fully reviewed in the para- 
graphs which immediately precede. Certain it is that 
the law does not require ‘‘possession’’ of the claimed 
incorporeal hereditaments—the rights to the use of 
water here involved. There is no authority which 
would require ‘‘possession’’ as a condition precedent 
to quicting the title of such an interest in real prop- 
erty. It is thus evident from the record that each 


** KR. 164, Conclusions of Law Nos. 1, 2, 8 and 4. 
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and every element essential to prove the rights to the 
use of water claimed on behalf of the Yakima Indians 
has not only been agreed upon among the parties,” 
but those facts have likewise been proved heyond 
question.” Ignored by the trial court is the fact that 
under the doctrine of implied reservation as enunci- 
ated in the Winters case and reiterated by this Court 
on numerous occasions, the Indians did not have 
possession—could not have possession—of the rights 
which they were asserting. Under the circumstances 
it is respectfully submitted, therefore, that the United 
States of America, having proved without objection 
every requisite fact is entitled to have judgment en- 
tered for it on behalf of the Yakima Tribe of Indians 
pursuant to the doctrine of the Winters case.” 

B. The Trial Court Erred in Declaring Contrary to 
the Fact That the United States Did Not Prove That 
the Defendants Have Interfered With Any Rights 
to the Use of Water Owned by the Yakima Tribe of 
Indians:** A half century of struggle, as revealed 
by Appendix C of this brief and the exhibits alluded 
to in that Appendix, perforce deny the conclusion 
thus expressed by the trial court. There is, more- 
over, set forth above the testimony of Paul F. Hen- 
derson, witness for the United States of America, 
disclosing the irreparable damage experienced by the 
Yakima Tribe of Indians by reason of the diversions 

* Pre-trial Order, R. 123; Appendices A and B of this brief. 

+6 See in that connection pages 21 and 22, supra. 

*7 See R. 123, Pre-trial Order, Agreed Facts; Appendices A and 


B of this brief, Exhibits of the United States of America. 
*8 R. 165, Conclusion of Law No. 5. 
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of water by the defendants.” The recourse to armed 
guards by the Indians to prevent the diversion of 
water by the defendants *” refutes the conclusion that 
there has been no interference by them. In summary, 
it may be stated that there is not a scintilla of evidence 
to support the clearly erroneous statement here under 
consideration. 

C. The Trial Court Erred in Declaring that “No 
defendant was required to plead or prove title to land 
outside the Yakima Indian Reservation or the water 
yight appurtenant thereto or the amount of water 
used thereon:’’** The court below, prior to the trial, 
in denying the motions to dismiss this cause, declared 
that the proceedings in question are ‘‘more in the na- 
ture of an action to quiet title. A water right, 
whether riparian or by appropriation, is real prop- 
erty, and upon this basis the United States might in- 
stitute such a proceeding. The validity of the right 
of the Umted States to the water does not depend, 
according to the allegations of the complaint, upon the 
Code agreement but upon the supposed reservation 
created by the Treaty of 1855.’’*” There can be no 
doubt of the propriety of that ruling. As the court 
below pointed out, rights to the use of water are real 
property. ‘‘It is as fundamental under the law of 

°° Supra, page 8, et seq. 

7 KR. 470, testimony of George Sargent; See also United States 
of America, plaintiff’s exhibits 11-1 to 11-146; Appendix OC of 
this brief. 


71 R. 165, Conclusion of Law No. 6. 
meee 02. 
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riparian rights as under the law of appropriation.” ** 


Equally in accord with the above quoted ruling of the 
court below: ‘An action to quiet title as for real prop- 
erty is proper. And an action to settle rights 1s one 
to quiet title to realty.’’*” 

Error, however, is patent in the trial court’s con- 
clusion here under consideration that the defendants 
are not required to plead and prove title to their 
lands. The rule is well established that: ‘‘an allega- 
tion that the defendant claims an adverse estate or | 
interest is sufficient, without further defining it, to put 
him to a disclaimer, or to allegation and proof of the 
estate or interest which he claims, the nature of which 
must be known to him, and may not be known to the 
plaintiff.” ** In declaring the sufficiency of a com- 
plaint of the nature here involved, it has been stated: 
‘# * * the proceeding is for the purpose of stopping 
the mouth of a person who has asserted or is assert- 
ing a claim to the plaintiff’s property, whether such 
claim be founded upon evidence or utterly baseless. 
It is not aimed at a particular piece of evidence, 
but at the pretensions of an individual.’’ Continuing, 
the court stated: ‘‘* * * the action may be main- 
tained by the owner of property to determine any 
adverse claim whatever. For if the defendant by his 
answer disclaims all interest whatever, judgment may, 

163 Wiel, Water Rights in the Western States, 3d ed., vol. 1, Sec. 
18, pp. 20-21. 

164 Wiel, Water Rights in the Western States, 3d ed., vol. 1, sec. 
283, pp. 298-800; Sec. 285, p. 301. 


16 ly v. New Mexico & Arizona RR. Co., 129 U.S. 291, 293 
(1889). 
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nevertheless, be entered against him, though in such 
case it must be without cost. * * * 

“The plaintiff, therefore, is not required to set forth 
the nature of the defendant’s claims. * * * The 
pleading is very simple. And it is well settled that 
the allegations above mentioned are sufficient.”™ 

Again, it has been declared: ‘‘An action to quiet 
title may be maintained by the owner to determine 
any adverse claim of the defendant, and the plaintiff 
in such action is not required to set forth the nature 
of the defendant’s claim.’’*” In a very recent case 
California’s Supreme Court reiterated the principle 
in these terms: ‘‘One who alleges that he is the owner 
of certain described real property, that defendants 
claim an interest therein adversely to him, that such 
claim is without right, and that the defendants have 
no estate, title or interest whatever in said premises 
or any part thereof pleads all that the law requires 
in an action to quiet title and, in such an action, the 
complaint need not particularly state the facts in 
regard to the asserted invalidity nor attack the instru- 
ment which is claimed to be a cloud against the title 
of the plaintiff.’’ ** 

The State of Washington’s highest court has 
adopted the same principles on the subject as those 
enunciated by the Supreme Court of the United 
States. It has done so specifically. More recently 

*6 Castro v. Barry, 79 Cal. 448, 446, 447, 21 Pac. 946 (1889). 
aa Thompson, et al. v. Moore, et al., 8 Cal. 2d 367, 65 P. 2d 800, 

8 E’'phraim v. Metropolitan Trust Co., 28 Cal. 2d 824, 172 P. 2d 


501 (1946). 
7 Watson v. Glover, 21 Wash. 677, 59 Pac. 516 (1899). 
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that doctrine was recognized by the Supreme Court of 
the State of Washington in a case in which claims to 
the use of water were directly involved’ In the 
leading case in Washington respecting the matter there 
is quoted with favor this statement from a decision of 
the Supreme Court of the State of Oregon. There 
it is stated that a plaintiff ‘‘* * * may not know the 
nature of the ground upon which such adverse claim 
or interest is asserted—only that such claim to an 
estate or interest adverse to him is made. * * * He 
can then commence his suit, and require the nature 
and character of such adverse estate or interest to 
be set forth and judicially determined.” ™ 

This authoritative declaration summarizes the error 
of the trial court in regard to that which must be 
pleaded in an action to quiet title to rights to the use 
of water. The plaintiff ‘‘need not allege that defend- 
ant has no right, as any right in defendant is a mat- 
ter for the defense to plead. * * * plaintiff need 
allege only the ultimate facts showing his right and 
acts of defendant which, if unexplained, would be 
an invasion thereof.’’ *” 

It is manifest, therefore, that the court below has 
not only misconceived the basic proposition that the 
United States of America was not required to prove 
‘““possession’’ of the rights to the use of water as- 
serted for the Yakima Indians, it erred equally in 
stating that the defendants were not called upon in 

170)’ Neal Land Co. v. Judge, 196 Wash. 224; 82 P. 2d 535, 536 
(1938). 

171 Watson v. Glover, 21 Wash. 677, 59 Pac. 516, 517 (1889). 


1721 Wiel, Water Rights in the Western States, 3d ed., pages 
693, 694. 


54 


this cause to set up by answer their claimed rights 
to the use of water. Noteworthy, however, is the 
fact that although the defendants did not properly 
plead their rights, they nevertheless sought to prove 
them by introducing evidence which they asserted 
substantiated their claims, entitling them to relief 
by the trial court.™ 

D. The Trial Court Consistently Erred Throughout 
in Its Conclusion That ‘‘the State of Washington 
which then had jurisdiction over the waters of 
Ahtanum Creek, adjudicated all claums to 75% of the 
flow of Ahtanum Creek, which proceeding binds the 
United States and bars any claim to that portion of 
the flow:’** The trial court erroneously declares 
that the rights and interests of the Yakima Indians 
could be adjudicated in a State court which clearly 
has no jurisdiction over the rights and interests of 
the Indians.” That is patently in error for the 
United States of America did not appear in the 
proceeding. ‘Thus it must be concluded in regard to 
this error of the trial court that [1] the United States 
made ho appearance in the proceeding; [2] no of- 
ficial of the United States was empowered to appear 
in that proceeding.” In view of the fact that the 

178 Defendants’ Exhibit 139. 
TX. 165, Conclusion of Law No. 7. That erroneous conclusion 
1s expressed throughout the trial courts decision, United States v. 


Ahtanum Irrigation District, et al., 124 F. Supp. 818 (U.S. D. C. 
E. D. Wash. S. D. 1954). 

775 See supra, page 42. 

“8 Arizona v. California, 298 U. S. 558 (1986); Stanley v. 
Schwalby, 162 U.S. 255 (1895) ; Minnesota v. United States, 305 
WSs (1938) 5; United States v. McIntire, 101 F. 2d 650 (C. A. 
9, 1939). 
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rights to the use of water of the Yakima Indians 
which the United States seeks here to protect were not 
before the State court, it is respectfully submitted 
these rights were not subject to it. That conclusion 
is based upon this declaration by the Supreme Court 
of the State of Washington: ‘‘In the argument sub- 
mitted in support of the action of the trial court 
it seems to be assumed that these decrees fix the rights 
of the parties to the waters of Moses Lake and Crab 
Creek, not only as between themselves, but as to other 
and third parties claiming interests adverse to such 
parties. But a moment’s reflection must convince 
anyone that this view is erroneous. Although general 
om form, and broad enough in language to include the 
whole world, they can have no such effect. They are 
binding on the parties to the action and their privies, 
but upon no one else. As to strangers claiming rights 
in the waters of the lake the decrees in no man- 
ner affect them. The decrees are not even evidence 
of adverse rights. Strangers may proceed as if the 
decrees had never been entered.’’*” [Emphasis sup- 
pled.] Recently the decision last cited and the prin- 
ciple enunciated there were relied upon by the Su- 
preme Court of the State of Washington which re- 
stated that fundamental precept in these terms: ‘‘A 
Judgment binds only those who are parties to the 
action in which it is rendered or those who are in 
privity with such parties, and it does not affect those 
who are strangers to it.’’ 

7 State ex rel. McConthe v. Steiner, 58 Wash. 578, 109 Pac. 57 
60 (1910). 


“8 LaF ray v. Seattle, 12 Wash. 2d 583, 588, 123 P. 2d 345, 347 
(1942). 
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It is thus too clear for question that one of the 
most basic and far-reaching errors of the trial court 
was its declaration that the State court proceeding to 
which the United States was not a party is binding 
upon it and bars any claim on behalf of the In- 
dians. That conclusion has effectively deprived the 
Yakima Indians of their day in court, which it is 
respectfully submitted, is of itself reversible error. 
It was plain and serious error for the Trial Court to declare 

that the rights to the use of water of the Yakima Indians 


reserved by them in the Treaty of 1855 are subject to con- 
trol of the State of Washington 


Another basic error in the decision’ is the re- 


peated declaration that the laws of the State of Wash- 
ington control the rights of the Yakima Indians in 
Ahtanum Creek. As revealed above, the Winters de- 
cision considered the precise proposition and the court 
concluded that: ‘‘The power of the Government to 
reserve the waters and exempt them from appro- 
priation under the state laws is not denied, and could 
not be. The United States v. The Rio Grande Ditch 
& Irrigation Co., 174 U.S. 690, 702; United States v. 
Winans, 198 U. 8. 371. That the Government did 
reserve them we have decided, and for a use which 
would be necessarily continued through years.’ *° 
Even more pointedly this Court denied the propo- 
sition advanced by the trial court that the laws of the 
State of Washington would be controlling in regard 
to the rights of the Yakima Indians. On the subject 
*° United States v. Ahtanum Irrigation District, et al., 124 F. 


Supp. 818, 824 (D. C. E. D. Wash. S. D. 1954). 
9 Winters v. United States, 207 U. S. 564, 577 (1908). 


Oo” 


it stated: ‘‘The United States became a trustee [for 
the Indians], holding the legal title to the land and 
waters for the benefit of the Indians”’ and ‘‘* * * no 
title to the waters could be acquired by anyone except 
as specified by Congress.’’*** That conclusion simply 
reiterates the proposition emphasized above that the 

Indians thus reserved by their Treaty sufficient water 

from Ahtanum Creek to make habitable their arid 

lands. 

Subsequent to the Decision of the Trial Court in This Case the 
Supreme Court of the United States of America Rendered a 
Decision Diametrically Opposed to the Conclusions Stated 
by the Trial Court and Thus Reversed Them *°? 

Recently the highest Court considered the precise 
question of whether the Act of 1866, and the Act of 
1870 ** and the Desert Land Act of 1877** had appli- 
cation to the Warm Springs Indian Reservation and 
the streams bordering on that Reservation. Like 
the Yakima Reservation the one last mentioned was 
established pursuant to a Treaty of 1855. With in- 
finite clarity our highest Court stated that the Acts 
last cited related only to ‘‘public lands.’’**’ Then the 
Court added: “‘The lands before us [the Warm 


Springs Indian Reservation] in this case are not 
‘public lands’ but ‘reservations’.”” Our Supreme 


181 United States v. McIntire, 101 F. 2d 650, 653-654 (C. A. 9, 
1939). 

182 Federal Power Commission v. State of Oregon, 349 U. S. 
435 (1954). 

18843 U.S. C. 661. 

a443 U.S. C. 321. 

18 Federal Power Commission v. State of Oregon, 349 U. S. 
435, 448 (1954). 
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Court thus refutes the whole predicate of the decision 
of the trial court wherein it states that in some man- 
ner the United States of America had relinquished 
the rights to the use of water reserved by the Yakima 
Tribe of Indians to make habitable their lands, all as 
contemplated by their Treaty of 1855. 

It is respectfully submitted that the decision in 
Federal Power Commission v. State of Oregon dis- 
closes the error of the rationale of the trial court ne- 
cessitating that the latter be reversed. The conelu- 
sion expressed that the laws of the State of Wash- 
ington do not control the rights to the use of water of 
the Yakima Tribe of Indians is fully supported by 
the Enabling Act pursuant to which that State be- 
came a member of the Union and by the Constitution 
of the State of Washington.” 


Unconscionable Waste of the Waters of Ahtanum Creek 
Results From Trial Court’s Judgment of Dismissal 


While the Yakima Indians receive insufficient water 
from Ahtanum Creek to raise their crops, the de- 
fendants flagrantly waste the waters of that stream. 


Wasted water from Ahtanum Creek, hub- 
deep in the highway as encountered by the trial 
court when it made its thorough on-the-ground 
inspection ; ** 

open canals with neither headgates, weirs or 
any method to control or measure water, as 
likewise seen by the trial court ; ** 


186 See supra, page 42. 

87 R. 471, 472, Testimony of George Sargent. 

#6 R. 518, Testimony of Charles J. Bartholet, State Supervisor 
of Water Resources: R. 505, Testimony of J. R. Rutherford. 
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‘fuse of [uncontrolled] sloughs’’ and old river 
beds as ditches; 

rank growth of tules, watergrass and cat-tails 
further evidencing waste; ** 

no efforts to distribute water, ‘‘when the 
creek is up high we get the water;’’ *”° 


those proved facts elicited largely from witnesses of 
the defendants reveal the methods pursued by the 
water users north of Ahtanum Creek. 

By the unjustified dismissal of the cause the trial 
court condones the unconscionable waste of water. 
Sensible control of the limited supply of water in 
question would go far to resolve the half-century of 
conflict now before this Honorable Court for review. 


The Agreed Facts and the Proof by the United States of 
America of the Claims of the Yakima Indians in Ahtanum 
Creek Preclude a Judgment of Dismissal 
This question is respectfully presented: Upon what 

basis in law could this case be dismissed ? 

The United States of America without objection 
and based upon a stipulation admitting all exhibits, 
proved the claims of the Yakima Tribe of Indians 
to the rights to the use of water in Ahtanum Creek 
concerning which the decree quieting title was 
prayed.” Repeated references to Appendices A and 
B have been made. Those Appendices are exhibits 
in the trial of this case, introduced by the United 

9 R. 471, 472, Testimony of George Sargent. 

* R. 511, Testimony of E. J. Shockley. 

™ R. 128, Pre-trial Order, Agreed Facts; R. 99, Stipulation 
admitting exhibits of the United States of America into evidence 
without. objection. 

3698 65—5 5——_5 
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States of America into the record without objection. 
An examination of those documents by this Honorable 
Court will reveal that they in themselves, title to the 
lands being vested in the United States of America 
as trustee for the Yakima Tribe of Indians, reflect 
every aspect essential for a decree. Consequently 
dismissal under the circumstances is contrary to every 
precept of justice and equity. 

Denying that the complaint is in any way insuf- 
ficient, it is nevertheless observed in view of the proof 
adduced in the ease that the matter is purely academic. 
For where, as here, a pre-trial order specifying the 
issues has been entered, a case fully proved, evidence 
adduced without objection and a trial on the merits 
concluded, the pleadings are in effect superseded as 
the pre-trial order entered by the trial court actually 
discloses.” It is specifically recognized by Rule 15, 
assuming the insufficiency of the complaint, which is 
denied, proof having been adduced without objection, 
the pleadings are impliedly amended, ‘“‘but failure so 
to amend does not affect the result of the trial of these 
issues.’’** This Honorable Court has recognized the 
basic principles of modern jurisprudence reflected 
in the Federal Rules of Civil Procedure in these 
terms: ‘‘There was * * * admitted without objection 
evidence that some of the * * * answers were false. 
Thus the issue of fraud, though not raised by the 
pleadings, was tried by implied consent of the parties. 


12 R. 146. 


13 Federal Rules of Civil Procedure, Rule 15 (b). 3 Moore’s 
Federal Practice, 2d ed., page 848. 
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Accordingly, and properly, the court treated that issue 
as if it had been raised by the pleadings.” 

It is abundantly manifest, therefore, that in the 
light of the proved facts there was no basis in law 
for the dismissal of this cause by reason of the fact 
that had the pleadings been inadequate, which is 
denied, the evidence adduced was more than 
sufficient to warrant judgment for the United States 
of America. 


Election by the United States to Stand on Its Proof and Its 
Pleadings Is Entirely Justified and the Trial Court Erred 
in Entering Judgment of Dismissal Rather Thana Judgment 
on the Merits 
This chronicle of events is essential in the considera- 

tion of the election by the United States of America 

to stand on its proof and pleadings. 

August 3, 1951, after a full trial on the merits, all 
parties rested : *” 

Two years and seven months thereafter, on March 

9, 1953, there was filed a decision by the trial court ;*”° 
Immediately after the filing of the decision, on April 

13, 1953, the United States of America filed a ‘‘ Motion 

to Modify and Clarify Opinion;’’*” 

On June 22, 1953, the United States Attorney re- 

quested a hearing on the motion last mentioned; * 
Virtually one year later, on May 4, 1954," the trial 
94 United States v. Cushman, 136 F. 2d 815, 817 (C. A. 9, 1948) ; 

cert. denied, 320 U. S. 786 (1948). 

Ree SCL. 
6 124 F. Supp. 818—Note: Opinion dated March 7, 1953, ac- 

tually filed with Clerk of the Court March 9, 1953. 
ee 157. 


po .6 168) 
ole 169; 124 F. Supp. 818. 
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court filed an amendment to its opinion of March 9, 
1953"; ; 

On October 20, 1954, the United States Attorney 
was directed to contact the trial court in regard to 
the ultimate disposition of the matter ; 

On November 9, 1954, the court entered findings of 
fact, conclusions of law and judgment dismissing the 
cause on its merits;*” Motion of the United States of 
America *” objected to as not being timely ; 

January 5, 1955, a timely notice of appeal was 
filed.” 

Even subsequent to the notice of appeal the United 
States of America was in frequent correspondence 
with the trial court in an effort to rectify what it 
considered to be a most grievous error.” A review of 
the letters to the trial court stemming from its request 
in connection with the record in the cause is highly 
significant.” A final order respecting this matter 
was filed by the trial court on September 6, 1955. °° 

A “Petition for an Injunction Pending Appeal’’ 
was filed by defendants November 7, 1955, in the court 
below. That court ordered the United States of 

Take 159. 

oe helen 

203 eee: 

** In that connection a hearing was held on February 2, 1955, 
in which the United States of America reiterated and reaffirmed 
its position that the case had been fully tried and a decree on the 
merits—not dismissal—was the only appropriate disposition which 
could be made under the circumstances. 

*°5 See in that connection letter of March 4, 1955; letter of 


March 8, 1955, and related documents, R. 188 et seq. 
in. 2H). 
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America to answer the petition by December 19, 1955. 
A motion to dismiss and answer has been filed and a 
hearing set for January 4, 1956. 

A half century of costly, contentious, protracted 
and bitter conflict over the rights to the use of water 
of Ahtanum Creek should be concluded by a judg- 
ment on the merits—a judgment of dismissal is a 
manifest injustice under the circumstances. It has 
been authoritatively declared: “It is * * * the duty 
of federal courts * * * to provide speedy justice, 
and dismissals should be avoided, if possible, where 
the court had jurisdiction, a full hearing has been 
had, and the parties appear to be entitled to some 
kind of relief which the court can award.’ *” 

As Justice Holmes declared “there is a wrong to 
be righted’’** and a dismissal does not resolve the 


issues. 
CONCLUSION 


This Honorable Court, in view of the full trial on 
the merits in the court below, is requested to reverse 
the judgment of dismissal, remanding the matter to 
the trial court so that judgment may be entered in 
favor of the Yakima Indians quieting their title to 
the rights to the use of water in Ahtanum Creek and 
declaring invalid the alleged agreement of May 9, 
1908. 

UNITED STATES OF AMERICA, 
J. Lee RankKIn, 
Assistant Attorney General. 
WILLIAM H. VEEDER, 
Attorney, Department of Justice. 


*7 9 Cyc. Fed. Proc., 3d ed. Sec. 29.14, page 102. 
°° Wisconsin v. Illinois, 281 U. S. 197 (1929). 
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APPENDIX C 
EXHIBits 
Plaintiff’s Exhibit 1 


Treaty between the United States and the Yakima 
Indians, signed at the Treaty Ground, Camp Stevens, 
Walla Walla Valley on June 9, 1855 (Indian Treaty 
No. 290) ; together with a Record of the official pro- 
ceedings at the Council in the Walla Walla Valley, 
held jointly by Isaac I. Stevens, Governor and Super- 
intendent Washington Territory and Joel Palmer, 
Superintendent Indian Affairs Oregon Territory on 
the part of the United States with the tribes of 
Indians named in the Treaties made at that Council, 
June 9th and 11th, 1855. 


Plaintiff’s Exhibit 1-a 


Mimeographed copy of “A true copy of the Record 
of the official procedings at the Council in the Walla 
Walla Valley, held jointly by Isaac I. Stevens Gov. 
& Supt. W. T. and Joel Palmer Supt. Indian Affairs 
O. T., on the part of the United States with the 
Tribes of Indians named in the Treaties made at that 
Council. June 9th and 11th, 1855”. 


Plaintiff’s Exhibit 2-a-1 


A letter dated April 14, 1892 from the Commis- 
sioner of Indian Affairs to John K. Rankin, Esq., 
U.S. Special Agent, Lawrence, Kansas, directing bim 
to proceed to the Yakima Agency and Reservation 
for the purpose of making allotments to Indians on 
that Reservation. 

(81) 
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Plaintiff’s Exhibit 2-a-2 


A letter dated April 18, 1892, to John K. Rankin, 
Esq., from the Acting Commissioner of Indian Af- 
fairs, transmitting to him the letter of instructions 
dated April 14, 1892 and the approval of the Acting 
Secretary of the Interior dated April 15, 1892. 


Plaintiff’s Exhibit 2-a-3 


A letter dated April 15, 1892, from the Acting 
Secretary of the Interior to the Commissioner of 
Indian Affairs, approving the allotment instructions 
given to John K. Rankin, Esq., in the letter of 
April 14, 1892. 


Plaintiff’s Exhibit 2-a-4 


A letter dated June 9, 1894, from John K. Rankin, 
U. 8. Special and Disbg. Agt., reporting to the Com- 
missioner of Indian Affairs in Washington, D. C., 
respecting the allotments which he made and _ sub- 
mitting a schedule of allotments made pursuant to 
his instructions. 


Plaintiff’s Eahibit 2-b-1 


A letter dated November 1, 1897, to Wilham E. 
Casson, Esq., Special Allotting Agent, Burns, Oregon, 
from W. A. Jones, Commissioner of Indian Affairs, 
directing him to proceed to the Yakima Agency in 
Washington to assist in connection with making allot- 
ments to Indians residing on the Yakima Reservation. 


Plaintiff’s Exhibit 2-b-2 


A letter dated January 30, 1905, to William E. 
Casson, Esq., Special Allotting Agent, Carson City, 
Nevada, from C. F. Larrabee, Acting Commissioner, 
advising him that he had been authorized to make 
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allotments under Section 2 of the Act of Congress 
of December 21, 1904, and setting forth the instruc- 
tions for making the allotments on the Yakima Indian 
Reservation. 

Plaintiff Exhibit 2-b-3 


A letter dated February 1, 1905, to the Commis- 
sioner of Indian Affairs from E. A. Hitchcock, Sec- 
retary of the Interior, designating William E. Casson 
as Special Allotting Agent to make allotments on the 
Yakima Indian Reservation and to proceed in accord- 
ance with instructions given to him by the Commis- 
sioner of Indian Affairs. 


Plaintiff’s Exhibit 2-c-1 


A letter dated May 26, 1910, from R. G. Valentine, 
Commissioner, approved by Frank Pierce, First As- 
sistant Secretary of the Interior, to Matthew F. 
Nourse, Esq., Special Allotting Agent, Tekoa, Wash- 
ington, directing him to proceed to the Yakima Reser- 
vation and to make allotments to the Indians residing 
on that reservation. 


Plantiff’s Exhibit 2-c-2 


A letter dated July 23, 1910, from C. F. Hauke, 
Second Assistant Commissioner, approved by Frank 
Pierce, First Assistant Secretary, to M. F. Nourse, 
Hsq., Special Allotting Agent, Ft. Simcoe, Washing- 
ton, giving him further instructions respecting the 
allotment of lands within the Yakima Indian Reser- 
vation. 

Plaintiff’s Hxhibit 2-c-3 


A letter dated May 10, 1911, to M. F. Nourse, 
Special Allotting Agent, White Swan, Washington, 
from C. F. Hauke, Second Assistant Commissioner, 
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setting forth further instructions respecting the al- 
lotment of lands in the Yakima Reservation. 


Plaintiff’s Exhibit 2—-c-4 
A letter dated July 23, 1912, from C. F. Hauke, 
Second Assistant Commissioner, to Matthew F. 
Nourse, Special Allotting Agent, Mabton, Washing- 


ton, giving additional instructions respecting the allot- 
ment of lands on the Yakima Indian Reservation. 


Plawntiff’s Exhibit 2-c-5 
A letter of September 8, 1918, from Cato Sells, 
Commissioner, to M. F. Nourse, Special Allotting 
Agent, giving him further instructions respecting the 
allotment of lands within the Yakima Indian Reser- 
vation. 
Plantiff’s Exhibit 2-d 
A letter of June 19, 1914, to Don M. Carr, Supt. 
Yakima School, from C. F. Hauke, Second Assistant 


Commissioner, in connection with making allotments 
on the Yakima Indian Reservation. 


Plantiff’s Exhibit 3-a 


Pages 28, 30, 31, 32, 33, 49, 51, 56, 59, 61 and 62, 
from Volume 23, Schedules of Allotments, Yakima 
Reservation, Washington, Office of Indian Affairs. 


Plaintiff’s Exhibit 3-b 


Pages 67, 84, 86, 91 and 92, from Volume 23, 
Schedules of Allotments, Yakima Reservation, Wash- 
ington, Office of Indian Affairs. 


Plaintiff’s Fahibit 3-c 


Pages 104, 106, 108, 114, 115, 124, 128, 182, and 183, 
from Volume 23, Schedules of Allotments, Yakima 
Reservation, Washington, Office of Indian Affairs. 
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Plaintiff’s Exhibit 3-d 


Pages 18, 14, 15, 22, 33, 34, 53, 59, 67, 80, 81 and 82, 
from Volume 80H, Schedules of Allotments, Yakima 
Reservation, Washintgon, Office of Indian Affairs. 


Plaintiff’s Exhibit 3-e 


Pages 1, 14 and 15, from Volume 80H, Schedules of 
Allotments, Yakima Reservation, Washington, Office 
of Indian Affairs. 


Plantiff’s Exhibit 4-a Withdrawn 


Typewritten list of trust allotments on south side 
of Ahtanum Creek showing allotment numbers, name 
of original allottee, land description and gross area. 


Plaintiff’s Exhibit 4-b 


Certified copies of trust patents. 


Plaintiff’s Hxhibit 4c Withdrawn 


List of fee patents, issued on lands south of Ahta- 
num Creek within Ahtanum Indian Irrigation Project 
showing allotment number, land description and gross 
area. 

Plaintiff’s Exhibit 4-d 


Certified copies of fee patents. 
Plaintiff’s Exhibit 4-e 


Tabulation showing water diversions and irrigated 
areas along Ahtanum Creek within boundaries of 
Yakima Indian Reservation, Washington. 


Plaintiff’s Exhibit 5-a 


Map showing Ahtanum Irrigation System owner- 
ship south side of Ahtanum Creek. 
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Plaintiff’s Exhibit 5-b 
Map showing development Ahtanum Indian Irriga- 
tion Project System. 
Plaintiff’s Exhibit 5-c Withdrawn 


Map showing names of owners of lands when al- 
lotted duplicate of Exhibit 5-a with addition that 
names of Indians owners being added or names of 
record of last non-Indian owner. 


Plaintiff’s Exhibit 5-d 


Map showing irrigable and non-irrigable lands south 
of Ahtanum Creek in Yakima Indian Reservation. 


Plaintiff’s Exhibit 5-e Withdrawn 


Map disclosing irrigation ditches from Ahtanum 
River—1915. 
Plaintiff’s Exhibit 5-f 


Map showing irrigation ditches from Ahtanum 
River, Yakima County, Washington, May 1907. 


Plantiff’s Exhibit 5-g Withdrawn 


Map showing the canal system on the south side of 
Ahtanum Creek as of October 1949. 


Plaintiff’s Exhibit 5-h Withdrawn 


Map showing land ownership south of Ahtanum 
Creek. 


Plaintiff’s Exhibit 5-1 Withdrawn 
Plaintiff’s Exhibit 5-j Withdrawn 
Plaintiff’s Exhibit 5-k Withdrawn 


Map showing Ahtanum (Indian Irrigation) Project 
dated May 1950—United States Indian Service, 
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Yakima Reservation, Washington, Department of the 
Interior. 
Plantiff’s Exhibit 5-1 
Aerial photograph showing a portion of Ahtanum 
Valley and diversion ditches on the south side of 
Abtanum Creek. 


Plantiff’s Exhibit 5-m 


Withdrawn and request it be re-designated Plain- 
tiff’s Exhibit 7-a. 


Plaintiff’s Exhibit 5-n 


Withdrawn and request it be re-designated Plain- 
tiff’s Exhibit 7-b. 


Plantiff’s Exhibit 5-a 
Reserved. 
Plaintiff’s Exhibit 6-a 


Photostat copies of the original records of the 
United States Geological Survey showing daily gauge 
heights and discharges, also calculated monthly run 
offs per square mile, run off depth in inches and run 
off in acre feet for the South Fork of Ahtanum Creek, 
gauge for which was located at Shannafelt Ranch 
near ‘Tampico, Washington, for the years 1908 to 
1914 inclusive. 


Plaintiff’s Exhibit 6-b 


Photostat copies of the original records of the 
United States Geological Survey showing daily gauge 
heights and discharges, also calculated monthly run 
offs per square mile, run off depth in inches and run 
off in acre feet for the South Fork of Ahtanum Creek, 
gauge for which was located at Conrads Ranch, for 
the years 1915 to 1924 inclusive, and for the years 
1931 to 1947 inclusive. 
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Plaintiff’s Exhibit 6-c 


Photostat copies of the original records of the 
United States Geological Survey showing daily gauge 
heights and discharges, also calculated monthly run 
offs per square mile, run off depth in inches and run 
off in acre feet and gauge being located on Ahtanum 
Creek near The Narrows near Tampico, Washington, 
for the years 1908 to 1913 inclusive. (The flows 
shown on these sheets are for the main stem of 
Abtanum Creek which includes the flows from both 
the north fork and south fork.) 


Plaintiff’?s Exhibit 6-d 


Photostat copies of the original records of the 
United States Geological Survey showing daily gauge 
heights and discharges, also calculated monthly run 
offs per square mile, run off depth in inches and run 
off in acre feet for the North Fork of Ahtanum Creek, 
the gauge for which was located near Tampico, 
Washington for the years 1907 to 1924 inclusive and 
1931 to 1947 inclusive. 


Plaintiff's Exhibit 6-e 


Photostat copies of the original records of the 
United States Geological Survey showing daily gauge 
heights and discharges, also calculated monthly run 
offs per square mile, run off depth in inches and run 
off in acre feet for Ahtanum Creek from a gauging 
station near the town of Yakima City, Washington 
(Union Gap) for the years 1904, 1907, 1908, 1910, 
1911, and 1912. (These records are taken on the 
main stem of Ahtanum Creek and show the records 
of the lower end of the stream after all diversions 
are made. ) 


89 
Plaintiff’s Exhibit 6-f 


Tabulation stream flow north fork Ahtanum 
Creek; stream flow south fork Ahtanum Creek; stream 
flows and canal diversions; tabulation diversions 
Ahtanum main canal, Ahtanum lower canal for first 
and second half irrigation seasons. 


Plaintiff’s Exhibit 7 


Soil survey maps and analysis for each individual 
allotment together with accompanying tabulation for 
which rights to the use of water is beimg claimed. 
Substitute of corrected copy of exhibit being made. 


Plaintiff’s Exhibit 7-a 


Aerial photograph, colored, showing land classifica- 
tions in a portion of Ahtanum Valley on the south side 
of Ahtanum Creek with appropriate soil classification 
legend. 

Plaintiff’s Exhibit 7b 


Map showing area on south side of Ahtanum Creek 
showing the various classes of soil, colored appro- 
priately in accordance with legend. 


Plaintiff’s Exhibit 8 


Munn v. Redman, No. 3794, Superior Court, County 
of Yakima, State of Washington—Copy of tempo- 
rary restraining order, August 18, 1906; amended 
complaint, August 18, 1906; answer of defendant 
W. H. Redman dated October 26, 1906 all certified 
to by the County Clerk and ex officio clerk of the 
Superior Court, County of Yakima, State of Wash- 
ington on the 7th day of February, 1949. 


Plaintiff’s Exhibit 9 


Hearing Before the Committee on Indian Affairs, 
United States Senate, 72 Congress, Ist Session, 8. 
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3998, A Bill Approving and Confirming for Appor- 
tionment of Ahtanum Creek, Washington, between 
Yakima Indian Reservation and Lands North 
Thereof, dated May 9, 1908. 


Plaintiff’s Exhibit 10 Withdrawn 
Plaintiff’s Exhibit 11 


Exhibits 11-1 through 11-146. Correspondence 
grom The Archives, Department of Justice and the 
Department of the Interior, all of which pertain to 
the continuing conflict respecting the apportionment 
of the available supply of water from Ahtanum Creek. 
Set forth on the following pages is a synopsis of the 
content together with designation of data contained 
in the exhibits in question. 


EXHIBITS 
Plaintiff’s Exhibit 11-1 to 11-146 Incl. 


11-1. A letter dated August 23, 1906, to the At- 
torney General from the Acting Secretary of the 
Interior, transmitting a copy of a letter dated August 
15, 1906, from the Acting Commissioner of the Office 
of Indian Affairs to the Secretary of the Interior ad- 
vising that an injunction proceeding had been insti- 
tuted against one of the officials of the United States 
in charge of diverting water from Ahtanum Creek 
for use on the Yakima Indian Reservation, requesting 
the Attorney General to take such action as he deems 
necessary and advisable in the premises. 

11-2. Copy of a letter dated August 25, 1906, from 
the Acting Attorney General to the Secretary of the 
Interior, acknowledging receipt of the latter official’s 
letter of August 23, 1906, advising that the United 
States Attorney for the Eastern District of Washing- 
ton had been directed to take all action necessary to 
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protect the interests of the Government and the In- 
dians in the matter of the injunction against the 
officials on the Yakima Indian Reservation, involving 
diversion of water from Ahtanum Creek. 

11-3. Copy of telegram dated August 25, 1906, from 
the Attorney General to the United States Attorney 
in Spokane, Washington, directing him to take all 
action necessary to protect the interests of the United 
States and the Indians in the injunction against the 
officials on the Yakima Indian Reservation, involving 
diversion of water from Ahtanum Creek. 

11-4. A letter dated August 31, 1906, from the 
Acting Secretary of the Department of the Interior 
to the Attorney General, transmitting to the Attorney 
General a copy of a letter dated August 27, 1906, from 
the Commissioner of the Office of Indian Affairs to 
the Secretary of the Interior, reporting further on the 
injunction proceedings which had been instituted 
against the official of the United States in charge of 
diverting water from Ahtanum Creek to the Yakima 
Indian Reservation. 

11-5. A copy of a telegram dated August 31, 1906, 
from the Acting Attorney General to the United 
States Attorney in Spokane, directing him to confer 
with the Superintendent of the Yakima Indian Reser- 
vation, and to take all action necessary to protect the 
interests of the United States. 

11-6. A letter dated October 24, 1907, from James 
Rudolph Garfield, Secretary of the Department of 
the Interior, to the Commissioner of the Office of 
Indian Affairs, delivering to him a report of the 
Chief Engineer of the Office of Indian Affairs, bear- 
ing upon the dispute existing between the present 
users of the north side of Ahtanum Creek and the 
Government on behalf of the Reservation. Report of 
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Chief Engineer accompanying that later dated 
October 17, 1907. 

11-7. A letter dated October 30, 1906, from A. G. 
Avery, United States Attorney, to the Attorney 
General, reporting on the case of David Munn v. 
W. H. Redman, et al., in the Superior Court for 
Yakima County, Washington, the suit mvolving the 
injunction proceedings against an official of the 
United States in charge of diverting water from 
Ahtanum Creek for use on the Yakima Indian Reser- 
vation. Accompanying that letter is a statement from 
H. J. Snively, Attorney from Plaintiff Munn in the 
case last mentioned, reporting the objects for which 
the suit was brought. Likewise, accompanying Mr. 
Avery’s letter is a copy of the order entered on 
August 18, 1906, purporting to enjoin the official of 
the United States from diverting water from 
Ahtanum Creek. There is likewise transmitted a 
copy of the complaint filed in the case of Munn v. 
Redman which complaint was signed by Attorney 
for Plaintiff H. J. Snively. Likewise accompanying 
the letter in question is the answer of Defendant, 
W. H. Redman, the official of the United States 
against whom the injunction proceeding was insti- 
tuted. That answer was signed by A. G. Avery and 
J. B. Lindsley as attorneys for the defendant W. H. 
Redman. However, the appearance by counsel last 
mentioned was not on behalf of the United States but 
rather appearance by those attorneys in their indi-- 
vidual capacity. 

11-8. A copy of a letter dated November 16, 1906, 
from the Acting Attorney General to A. G. Avery, 
United States Attorney, Spokane, Washington, ap- 
proving the action taken by the United States At- 
torney in answering the tS in the case of 
Munn v. Redman. 
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11-9. A letter dated May 24, 1907, from A. G. 
Avery to the Attorney General reporting the status 
of the case of Munn v. Redman, adding that the case 
will probably be heard on its merits. Mr. Avery 
suggests the water problem will not be settled until 
a suit in court is commenced by the Government. He 
requests instruction re such a suit. 

11-10. A copy of a letter dated June 13, 1907, from 
the Attorney General to the Secretary of the Interior, 
transmitting to that official a copy of the letter from 
A. G. Avery dated May 24, 1907, referring especially 
to the suggestion of the United States Attorney that 
an action be brought by the United States to enjoin 
the use of the waters of Ahtanum Creek by the white 
water users involved in this action. 

11-11. A letter dated June 18, 1907, from George 
W. Woodruff, Acting Secretary of the Interior, to the 
Attorney General, referring to the recommendation 
of A. G. Avery made in his letter of May 24, 1907, 
that a suit should be instituted. In the final para- 
eraph of this letter the statement is made that it is 
of the greatest importance that the rights of the 
Government and the Indians to the use of water of 
Ahtanum Creek should be determined as soon as pos- 
sible, adding that the course suggested seems to be 
the feasible one for that purpose. 

11-12. A copy of a letter dated June 20, 1907, from 
the Attorney General to A. G. Avery, United States 
Attorney in Spokane, Washington, stating that it is 
of the greatest importance that a suit be instituted to 
adjudicate the waters of Ahtanum Creek as soon as 
possible. 

IH13.0A letter dated July 22, 1907, from A. G. 
Avery, United States Attorney in Spokane, to the 
Attorney General transmitting to him a copy of a 
bill to be used for the institution of the suit to 
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adjudicate the rights to the use of water of Ahtanum 
Creek in accordance with his earlier recommenda- 
tion, and requesting if the form of the bill is approved, 
that the Attorney General affix his signature to it and 
return the bill for filing. 

11-14. A copy of a letter of July 30, 1907, from the 
Attorney General to A. G. Avery, United States At- 
torney, Spokane, Washington, transmitting to him 
a copy of the bill duly signed for use in the institution 
of a suit to adjudicate the rights to the use of water 
from Ahtanum Creek, and directing the United States 
Attorney to secure the names of the defendants, and 
set them forth in the complaint. 

11-15. A letter dated August 8, 1907, from James 
E. Wilson, Acting Secretary of Interior, to the At- 
torney General requesting that a copy of the bill pre- 
pared by A. G. Avery for the adjudication of rights 
to the use of water be transmitted to the Department 
of the Interior. 

11-16. A copy of a letter dated August 10, 1907 
from the Attorney General to the Secretary of the 
Interior transmitting to him a copy of the bill pre- 
pared for use in the adjudication of rights to the use 
of water from Ahtanum Creek. 

11-17. A copy of a telegram dated August 12, 1907 
from the Attorney General to the United States At- 
torney at Spokane, advising him that unless the 
statute of limitations or some other question prevents, 
the bill of equity submitted to him in connection with 
the Ahtanum Creek matter should not be filed until 
further notice. 

11-18. A copy of a letter dated October 28, 1907, 
from the Commissioner of the Office of Indian Affairs 
to the Superintendent in charge of the Yakima 
Agency, directing him to confer with Attorney Snively 
for the purpose of effectuating if possible an adjust- 
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ment out of court of the rights to the use of water of 
Ahtanum Creek. 

11-19. A letter dated January 10, 1908 from Jay 
Lynch, Superintendent and 8. D. A., to the Commis- 
sioner of Indian Affairs stating that he will undertake 
to bring about a settlement of the dispute over rights 
to the use of water from Ahtanum Creek, together 
with a copy of a letter dated January 9, 1908 from 
Mr. Lynch to A. G. Avery, U.S. Attorney. 

11-20. A copy of a newspaper report bearing stamp 
of the Office of Indians Affairs of March 11, 1908, 
stating that the Ahtanum Creek ranchers on the north 
side of the stream have selected a committee to rep- 
resent them for the purpose of bringing about a 
settlement of the dispute over rights to the use of 
water from Ahtanum Creek. 

11-21. A letter dated April 9, 1908, from Jay 
Lynch, Superintendent and 8S. D. A., to the Commis- 
sioner of Indian Affairs, requesting that Chief Engi- 
neer Code be directed to go to the Yakima Indian 
Reservation to confer with the Committee of white 
water users for the purpose of bringing about a settle- 
ment of the rights to the use of water from Ahtanum 
Creek, 

11-22. A copy of a telegram dated April 11, 1908, 
from Lynch, Superintendent of the Yakima Indian 
Agency, reporting that a committee had been em- 
powered to attempt to effectuate a settlement and 
recommending that Mr. Code, Chief Engineer, be sent 
as soon as possible with instructions in regard to a 
settlement of the question. 

11-23. A letter dated April 13, 1908, from James 
Rudolph Garfield, Secretary of Interior, to W. H. 
Code, Chief Engineer, at the Yakima Agency, in re- 
gard to the steps to be taken in connection with the 
settlement of the dispute over rights to the use of 
water from Ahtanum Crcek. 
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11-24. A telegram dated April 13, 1908, signed by 
the Secretary of Interior to Code, Chief Engineer, 
directing him to proceed to the Yakima Agency in 
connection with the dispute over rights to the use 
of water from Ahtanum Creek. 

11-25. A letter dated May 4, 1908, from the Secre- 
tary of the Interior to the Commissioner of Indian 
Affairs, transmitting to him a copy of a report from 
Chief Engineer Code, relative to the dispute over 
rights to the use of water from Ahtanum Creek. 

11-26. A letter dated May 5, 1908, from the Acting 
Commissioner of the Office of Indian Affairs to the 
Secretary of the Interior, approving a proposed set- 
tlement of the Ahtanum Creek dispute which was 
submitted by Chief Engineer Code; accompanying 
this letter was a proposed wire dated May 5, 1908, 
advising Code that the proposed settlement was ap- 
proved. 

11-27. The memorandum of agreement dated May 
9, 1908, between the United States of America, acting 
through W. H. Code, Chief Engineer of Irrigation, 
Indian Bureau, together with numerous white users 
of water from Ahtanum Creek, pursuant to which the 
waters of Ahtanum Creek were divided as follows: 
The Yakima Indians to receive 25% of the natural 
flow of the creek and the white water users to receive 
75% of the natural flow of that stream. The instru- 
ment, in addition to being signed by W. H. Code, was 
approved by Frank Pierce, First Assistant Secretary 
of the Interior on the 30th day of June, 1908. 

11-28. A letter dated June 27, 1908, to the Secretary 
of the Interior from the Acting Commissioner of 
Indian Affairs, reporting negotiations respecting the 
dispute over rights to the use of water from Ahtanum 
Creek and transmitting a copy of a special Power of 
Attorney certified by the County Recorder for Yak- 
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ima County, pursuant to which the representatives 
of the white water users were empowered to execute 
the agreement of May 9, 1908. Likewise accompany- 
ing that letter was a letter of June 20, 1908 from 
Jay Lynch, Superintendent and 8S. D. A. transmit- 
ting to the Commissioner of Indian Affairs a certified 
copy of the Special Power of Attorney to which refer- 
ence has been made. 

11-29. A letter dated August 21, 1908, from James 
EK. Wilson, Acting Secretary of Interior to the Com- 
missioner of Indian Affairs, referring to the bill of 
complaint prepared in connection with the case of 
Munn v. Redman requesting that report be made as 
to the status of the matter. 

11-30. A letter dated August 22, 1908, from the 
Commissioner of Indian Affairs, responding to the 
Secretary of the Interior’s letter of August 21, re- 
porting on the status of the dispute over rights to the 
use of waters from Ahtanum Creek, and reporting 
that the agreement purportedly compromising the 
dispute had been approved. 

11-31. A letter dated March 20, 1912, from the 
United States Attorney, Spokane, Washington, to the 
Attorney General, reporting that a motion had been 
filed to dismiss the case of Munn v. Redman. 

11-32. A letter dated July 15, 1912, to the Attor- 
ney General from five Yakima Indians and their cor- 
responding secretary, Louis Mann, requesting that the 
Attorney General institute a suit in the proper courts 
of the United States to determine the rights of the 
Yakima Indians in the Yakima River and in Ahtanum 
River. 

11-33.. A copy of a letter dated September 25, 
1912, from the Acting Attorney General to Louis 
Mann, corresponding secretary for the Yakima In- 
dians responding to their letter of July 15, 1912, re- 
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questing that the Indians submit to the Attorney 
General additional information on the subject. 

11-34. A letter dated October 28, 1912, to the At- 
torney General from Louis Mann, correspondine Sec- 
retary, Yakima Indian Council Lodge, reporting in 
full the situation respecting their claims to water 
from the Yakima River and from Ahtanum Creek. 

11-35. A copy of a letter dated November 16, 1912, 
from Assistant Attorney General Knaebel to the 
Secretary of the Interior requesting a recommenda- 
tion respecting the petition of six allottees of the 
Yakima Confederated Tribes of Indians that suit be 
instituted immediately to determine the rights of the 
said tribes to the waters of Ahtanum and Yakima 
Rivers. 

11-36. <A letter dated January 23, 1913, from the 
Secretary of the Interior to the Attorney General 
referring to the request by the Yakima Indians to 
the Attorney General that a suit be instituted to 
determine the rights of the Indians to the waters 
of Ahtanum and Yakima Rivers. The Secretary of 
the Interior states that such a proceeding should not 
be instituted for the reason that here was then before 
Congress Senate Bill 6693 which, if passed, would 
restore to the Indians the water rights to which they 
are entitled. Accompanying that letter was a copy 
of S. 6693, a bill “To provide water for irrigating 
lands of the Yakima Indian Reservation, Washington, 
and for other purposes.’’ Also accompanying that 
leter was a copy of a letter from the Secretary of the 
Interior dated January 23, 1913, to Director of Rec- 
lamation Service and Commissioner of Indian Affairs, 
jointly, setting forth the Department’s policy. 

11-37. A memorandum of the Department of 
Justice dated January 30, 1913, referring to the 
legal soundness of the claim of the Yakima Indians 
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to water from Ahtanum Creek but stating that the 
responsibility for bringing this suit resided with the 
Department of Interior and that they had requested 
that no suit be brought. 

11-38. A copy of a letter dated February 14, 1913, 
from the Asisstant Attorney General to Louis Mann, 
corresponding secretary, Yakima Indian Council 
Lodge, advising him that the matter had been sub- 
submitted to the Secretary of the Interior, who had 
recommended that no proceedings be instituted at 
this time. 

11-39. <A letter dated November 2, 1918, from L. 
M. Holt, Supervising Engineer at Yakima Reserva- 
tion, to the Commissioner of Indian Affairs, report- 
ing on the status of rights to the use of water from 
Ahtanum Creek and reporting on the administration 
of the rights to the use of water under the agree- 
ment of 1908. There was enclosed a copy of letter 
dated October 15, 1918, from Mr. Holt to Marvin 
Chase, State Hydraulic Engineer, Olympia, Wash- 
ington, referring to the dispute between the white 
water users and the Indians on the Yakima Indian 
Reservation. 

1140. A letter dated September 5, 1923, from 
W. M. Reed, Chief Engineer, to the WaniiisniGnes 
of Indian Affairs, suggesting that action be taken 
toward the ae matin of suit to adjudicate rights 
to the use of water from Ahtanum Creek. 

11-41. <A petition received in the Department of 
Interior September 11, 1923, from Indians on the 
Yakima Indian Reservation, ee the Secretary 
of the Interior to take the requisite steps to procure 
an adjudication of Ahtanum Creek. 

11-42. A copy of a letter from Charles H. Burke, 
Commissioner, to L. M. Holt, Supervising Engineer, 
dated July 5, 1927, directing Mr. Holt to assume the 
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position that the Federal Government has exclusive 
control over the Indian lands and in accordance with 
a decision in the Winters case will demand sufficient 
water from Ahtanum Creek to supply the needs of the 
lands for irrigation. 

11-43. <A copy of a telegram to Commissioner of 
Indian Affairs from W. L. Jones, Senator, received 
in Office of Indian Affairs July 29, 1927, referring 
to the instructions from the Commissioner of Indian 
Affairs to Supervisor Holt relating to the claimants 
of the Yakima Reservation to water from Ahtanum 
Creek and stating that immediate steps should be 
taken to avoid a serious situation between the white 
water users and the Yakima Indians. 

11-44. A letter dated August 2, 1927, from the 
State Supervisor of Hydraulics, Olympia, Washing- 
ton, to the Acting Secretary of the Interior, referring 
to the failure of some to comply with the agreement 
of 1908, but stating that he believed the United States 
would take the proper position in regard to the 
division of waters of Ahtanum Creek. 

11-45. A letter dated August 10, 1927, from L. M. 
Holt, Supervising Engineer, to Commissioner of In- 
dian Affairs discussing wasteful methods of diversion 
used by white water users and stating he found nine 
different dams completely obstructing channel of 
Ahtanum Creek. 

11-46. A letter dated September 8, 1927, from W. 
M. Reed, Chief Engineer, Los Angeles, California, to 
the Commissioner of Indian Affairs, in regard to 
rights to the use of water from Ahtanum Creek, in 
which it is reported that there was some consideration 
of instituting an adjudication suit for the purpose of 
determining the rights to the use of water from the 
stream in question. 
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11-47. A letter dated July 19, 1927, from the State 
Supervisor of Hydraulics, Olympia, Washington, to 
the Secretary of the Interior, reporting the dispute 
between water users on Ahtanum Creek and referring 
specifically to the agreement of May 9, 1908, purport- 
ing to settle the matter. Likewise referred to was the 
order of Commissioner Burke to Supervisor Holt di- 
recting him to claim water from Ahtanum Creek in 
quantities sufficient to irrigate the lands in the Indian 
Reservation susceptible of irrigation from that source, 
it is observed in that letter that the order to Holt was 
suspended at the request of Senator Jones. Accom- 
panying the letter was a clipping from the Yakima 
Daily Republic reporting the dispute over Ahtanum 
Creek. 

11-48. A letter dated June 29, 1928, from L. M. 
Holt, Supervising Engineer, to the Commissioner of 
Indian Affairs, reporting on the dispute over rights to 
the use of water from Ahtanum Creek and pointing 
out that it is impossible for him to get water in ad- 
dition to that prescribed in the agreement of May 9, 
1908. 

11-49. A letter dated July 16, 1928, from L. M. 
Holt, Supervising Engineer, transmitting a clipping 
from the Yakima Sunday Herald of July 15, 1928, in 
regard to the white water users’ distribution system, 
and pointing out the wasteful character of that system. 

11-50. A letter dated January 25, 1929, from L. M. 
Holt, Supervising Engineer, to Commissioner of In- 
dian Affairs, enclosing a topographic map showing 
part of the Klickitat, Ahtanum and Simcoe Creek 
watersheds. Mr. Holt reported on the possibility of 
securing water from other sources for the lands in 
need of water on the Yakima Indian Reservation. 

11-51. <A letter dated February 9, 1929, from the 
Superintendent of the Yakima Indian Agency to the 
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Commissioner of Indian Affairs, transmitting a peti- 
tion signed by Yakima Indians, the petition being 
dated February 5, 1929, requesting that an investiga- 
tion of a possible supply of water from the Klickitat 
River be undertaken. 

11-52. A letter dated April 9, 1929, from C. R. 
Trowbridge, Inspector, to the Secretary of the In- 
terior, enclosing a copy of an article in the Yakima 
Herald of March 23, 1929, referring to the controversy 
between the Yakima Indians and the white water 
users from Ahtanum Creek. 

11-53. A letter dated April 19, 1929, ffomimyy ae 
Jones, United States Senator, with enclosures, to the 
Commissioner of Indian Affairs, referring to the 
request by the Yakima Indians that there be under- 
taken an investigation to bring water from the Klicki- 
tat River to the Yakima Indian Reservation to sup- 
plement the existing supply. 

11-54. A letter dated May 3, 1929, from the State 
Supervisor of Hydraulics, Olympia, Washington, to 
the Secretary of the Interior requesting that a disin- 
terested hydrographer be appointed to measure the 
water of Ahtanum Creek in accordance with the agree- 
ment of May 9, 1908, a copy of which agreement 
accompanied the letter. 

11-55. A letter dated May 6, 1929, from John H. 
Lyneh, Secretary Ahtanum Irrigation District, to 
Honorable C. C. Dill, United States Senator, solicit- 
ing the aid of the Senator and Senator Jones to pre- 
sent the white water users’ case before the Secretary 
of the Interior in connection with the dispute in 
regard to rights to the use of water from Ahtanum 
Creck. 

11-56. A letter dated May 6, 1929, from John H. 
Lynch, Secretary Ahtanum Irrigation District, to the 
Secretary of the Interior, respecting the dispute over 
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rights to the use of water and transmitting to the 
Secretary of the Interior a copy of the letter of July 
19, 1927, to the Secretary of the Interior from the 
State Supervisor of Hydraulics, Olympia, Washing- 
ton, together with a copy of the agreement of May 9, 
1908. 

11-57. A letter dated May 7, 1929, from Senator 
C. C. Dill, to the Commissioner of Indian Affairs, 
enclosing a copy of a telegram from John H. Lynch, 
Secretary Ahtanum Irrigation District, reporting to 
the Senator that the Indian Bureau was disregard- 
ing a compromise agreement as to the rights to the 
use of water from Ahtanum Creek. 

11-58. A petition received in the Department of 
Interior May 16, 1929, asking that action be taken 
for a redistribution of the water of Ahtanum Creek. 

11-59. A letter dated May 18, 1929, from C. C. Dill 
to the Secretary of the Interior in regard to the dis- 
pute between white and Indian users over the right to 
the use of water from Ahtanum Creek, transmitting 
a copy of the telegram from John H. Lynch, Secre- 
tary of Ahtanum Irrigation District, dated May 17, 
1929, to the Senator. 

11-60. A letter dated May 20, 1929, from W. L. 
Jones, United States Senator to the Secretary of the 
Interior, bringing to his attention the dispute over 
rights to the use of water from Ahtanum Creek and 
stating that in his best judgment every effort should 
be made to bring about a satisfactory adjustment of 
the matter without resorting to the courts. 

11-61. A telegram dated May 31, 1929, from John 
H. Lynch, Secretary of Ahtanum Irrigation District 
to the Secretary of the Interior, stating that the 
Indians are diverting about half of the flow of 
Ahtanum Creek and tha the ranchers will help them- 
selves to water from that stream unless a cut of this 
diversion to one-quarter of the flow is made. 
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11-62. A letter dated June 13, 1929, from John H. 
Lynch, Secretary of Ahtanum Irrigation District to 
the Secretary of the Interior, transmitting a copy of 
Lynch’s letter to the State District Watermaster for 
Yakima County, referring to his understanding that 
the Secretary of the Interior will undertake an in- 
vestigation as to the facts and law on the subject of 
the dispute over rights to the use of water from 
Ahtanum Creek. 

11-63. A letter dated June 24, 1929, from John H. 
Lynch, Secretary of Ahtanum Irrigation District, to 
the Secretary of the Interior, relative to an arrange- 
ment purporting to settle the dispute over the rights 
to divert water from Ahtanum Creek and transmit- 


ting a copy of a letter dated June 22, 1929, from 


John H. Lynch, Secretary, to the editor of the 
Morning Herald, Yakima, Washington. 

11-64. A letter dated July 25, 1930, from Joseph 
M. Dixon, First Assistant Secretary of the Interior 
to the Attorney General, setting forth a copy of a wire 
dated June 24, 1930, from L. M. Holt, Supervising 
Engineer, Yakima Reservation, in regard to construc- 
tion of a dam across Ahtanum Creek. There were 
enclosed with the letter to the Attorney General copies 
of the agreement of 1908, together with an opinion 
from the Solicitor of the Department of the Interior 
dated May 24, 1930 in regard to certain aspects of 
the agreement of May 9, 1908. The First Assistant 
Secretary states that there is a need for immediate 
action and requests that the Attorney General wire 
the United States Attorney to investigate the matter 
and to take such steps as the facts and the law of 
the case warrant. 

11-65. A wire dated July 28, 1930, from John H. 
Lynch, Secretary of Ahtanum Irrigation District to 
the Secretary of the Interior, in regard to the destruc- 
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tion of the dam installed by the white water users 
and the posting of armed guards to prevent those 
white water users from diverting their share of the 
water. 

11-66. A copy of a telegram dated July 30, 1930, 
from C. J. Rhoads to Holt, Indian Service, Yakima, 
Washington, reporting on telegram from Secretary 
of Ahtanum Irrigation District, respecting armed 
guards, directing Holt to report immediately. 

11-67. Copy of telegram dated July 30, 1930, C. J. 
Rhoads to John H. Lynch, Secretary of Ahtanum 
Irrigation District, stating that 1t is believed that an 
equitable adjustment may be reached. 

11-68. A letter dated July 30, 1930, from William 
D. Mitchell, Attorney General to the Secretary of 
the Interior, advising that on July 28, 19380, the 
United States Attorney for the Eastern District of 
Washington was instructed to investigate the Ahtanum 
Creek dispute, and to take appropriate steps to pre- 
vent construction of a dam across the stream in 
violation of rights of the Government as defined in 
the agreement of 1908. 

11-69. A wire dated July 31, 1930, from Holt, Su- 
perintendent of Yakima Reservation, to the Commis- 
sioner of Indian Affairs, reporting dispute over 
rights to the use of water from Ahtanum Creek, stat- 
ing that conference between Indian Service officials 
and state officials resulted in an agreement satisfactory 
to all, pending action of Department of Justice. 

11-70. Letter dated August 2, 1980, from L. M. Holt 
to Commissioner of Indian Affairs, reporting on dis- 
pute over rights to the use of water of Ahtanum 
Creek. 

11-71. Letter dated August 9, 1930, to the Secretary 
of the Interior from John H. Lynch, Secretary and 
Attorney for Ahtanum Irrigation District, reporting 
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in full in regard to the dispute over rights to the 
use of water from Ahtanum Creek and setting forth 
considerable data in regard to that dispute. 

11-72. A letter dated August 13, 1930, from Senator 
C. C. Dill, to the Secretary of the Interior, and a copy 
of the response to Senator Dill, the response being 
dated August 25, 1930; both of which pertain to the 
dispute over rights to the use of water from Ahtanum 
Creek. 

11-73. A copy of a letter dated August 25, 1930, to 
Senator Jones of the United States Senate, from 
John H. Edwards, Acting Secretary of the Interior, 
together with a carbon copy of a letter dated August 
9, 1930, to Senator Jones, bearing the signature of 
John H. Lynch, Secretary and Attorney of the 
Ahtanum Irrigation District, and a copy of a letter 
dated August 9, 1980, addressed to the Secretary of 
the Interior and bearing the typewritten signature 
of John H. Lynch, Secretary and Attorney for 
Ahtanum Irrigation District. In this data there is 
set forth a considerable resume of the then pending 
dispute over rights to the use of water from Ahtanum 
Creek. 

11-74. A copy of a letter dated August 25, 1930, 
to John W. Summers, from the Acting Secretary of 
the Interior, in regard to the dispute over rights to 
the use of water from Ahtanum Creek and referring 
to a letter from John H. Lynch to Mr. Summers per- 
taining to that question. 

11-75. A letter dated October 4, 1930, from John 
H. Lynch, Secretary and Attorney for the Ahtanum 
Irrigation District to the Attorney General transmit- 
ting copy of a letter from John H. Edwards, Acting 
Secretary of the Interior to John H. Lynch, together 
with a copy of the power of attorney purporting to 
authorize the execution of the agreement of May 9, 
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1908. In Mr. Lynch’s letter background in regard 
to the agreement in question is set forth in some 
detail. 

11-76. <A letter dated October 6, 1930, from C. C. 
Dill, United States Senator, to William D. Mitchell, 
Attorney General, transmitting to the Attorney Gen- 
eral copy of a letter dated October 4, 1930 from 
Jobn H. Lynch, Secretary and Attorney for the 
Ahtanum Irrigation District, in which Mr. Lynch 
refers to the efforts of the Senator to procure an 
actual consideration of this matter by the Secretary 
of the Interior and by the Attorney General. 

11-77. A letter dated October 22, 1930, from Solici- 
tor Finney of the Department of the Interior to 
G. A. Iverson, Land Division, Department of Justice, 
referring to the dispute over rights to the use of 
water from Ahtanum Creek and enclosing a copy of 
a memorandum from a member of his staff. In that 
letter Solicitor Finney states that the contention that 
the agreement of May 9, 1908 was beyond the scope 
of the authority of the Secretary of the Interior might 
be sustained. 

11-78. A letter dated December 30, 1930, from the 
Attorney General to the Secretary of the Interior, 
transmitting a photostatic copy of the memorandum 
dated December 2, 1930 to Nugent Dodds, Acting 
Head, Criminal Division, Department of Justice, from 
J. E. Hoover, Director of Bureau of Investigation, 
submitting a report in regard to the dispute over 
rights to the use of water from Ahtanum Creek. 

11-79. A telegram dated April 10, 1931, from Holt 
to the Commissioner of Indian Affairs, in regard to 
the desirability of reducing diversions to 25% of 
the flow pending final opinion in regard to construc- 
tion of the agreement of May 9, 1908. 
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11-80. A letter dated April 27, 1931, from L. M. 
Holt, Supervising Engineer, Yakima Indian Reserva- 
tion, to the Commissioner of Indian Affairs, referrmg 
to a copy of the Solicitor’s opinion of March 18, 1931. 
Mr. Holt discusses at length his views in regard to the 
Solicitor’s opinion. 

11-81. An undated letter to the Secretary of the 
Interior from John H. Lynch, Secretary of Ahtanum 
Irrigation District, which was received in the Depart- 
ment of the Interior May 2, 1931, in which Mr. Lynch 
comments upon the Solicitor’s opinion of March 18, 
1B. 

11-82. A wire dated May 3, 1931, from Erle J. 
Barnes, Director Conservation and Development, 
Olympia, Washington, stating that the Indian Service 
is ignoring the agreement of May 9, 1908, and com- 
menting further upon that agreement. 

11-83. A letter dated May 12, 1931, from Joseph 
M. Dixon, First Assistant Secretary of the Depart- 
ment of the Interior to the Attorney General of the 
United States, stating, among other things, that the 
parties interested in the conflict between the Yakima 
Indians and the white water users over rights to the use 
of water from Ahtanum Creek will not be satisfied 
until a court decision in the matter has been rendered, 
and requesting the Attorney General to institute a suit 
to quiet title in and to the waters of Ahtanum Creek 
and its tributaries. 

11-84. A letter dated May 18, 1931, from William 
D. Mitchell, Attorney General, to the Secretary of 
the Interior, responding to the letter of First Assist- 
ant Secretary Dixon dated May 12, 1931, and advising 
that the United States Attorney at Spokane, Wash- 
ington, had been instructed to prepare a bill of com- 
plaint for the purpose of bringing a suit to settle and 
determine the water rights of Ahtanum Creek. 
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11-85. A copy of a telegram dated May 21, 1931, 
from John H. Lynch, Secretary of Ahtanum Irriga- 
tion District, to W. L. Jones, Advising the Senator 
that the Abtanum difficulty had been adjusted for that 
season. 

11-86. A letter dated June 1, 1931 from Lawrence 
Richey, Secretary to the President, to the Attorney 
General, transmitting a copy of a telegram from 
Senator W. L. Jones to the President, in regard to 
the Ahtanum Creek dispute. Senator Jones stated 
to the President that it was imperative that orders 
be isued stopping any judicial proceeding for the 
current year respecting the rights on Ahtanum Creek. 

11-87. A memorandum dated June 1, 1931 to Mr. 
Ely of the Office of the Secretary of the Interior from 
the Commissioner of Indian Affairs, transmitting a 
copy of a letter dated May 19, 1931, addressed to the 
President, and signed by the Director of the Depart- 
ment of Conservation and Development, Olympia, 
Washington, to which letter was attached a type- 
written copy of the agreement of May 9, 1908; a copy 
of a letter dated May 9, 1929, from the State Super- 
visor of Hydraulics to W. H. Code; a copy of an 
opinion dated June 7, 1929 from H. C. Finney, Solici- 
tor of the Department of the Interior to the Secretary 
of Interior; a copy of a letter from W. H. Code dated 
September 9, 1929, to the Supervisor of Hydraulics, 
Olympia, Washington. 

11-88. A copy of a memorandum dated June 2, 1931 
from the Commissioner of Indian Affairs to Mr. Ely 
of the Office of the Secretary of the Interior, setting 
forth a resume of the situation on Ahtanum Creek as 
it pertains in particular to the agreement of May 9, 
1908. 

11-89. A letter dated June 8, 1931 from the Acting 
Secretary of the Interior to the Attorney General 
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transmitting a copy of a letter dated May 19, 1931, 
from the Director of the Department of Conservation, 
State of Washington, to Secretary Wilbur; a copy 
of a telegram of May 21, 1931, from Lynch to Senator 
Jones: a copy of a letter dated September 9, 1929, 
from W. H. Code to R. K. Tiffany, Supervisor of 
Hydraulics, Olympia, Washington, respecting the 
agreement of May 9, 1908; a copy of memorandum 
dated June 2, 1931, to Mr. Ely from Commissioner 
of Indian Affairs. 

11-90. A letter dated June 13, 1931 from Senator 
C. C. Dill to the Commissioner of Indian Affairs, for- 
warding to him a copy of a letter dated May 27, 1931 
from the President of the Ahtanum Irrigation Dis- 
trict. Senator Dill states that he hopes a compromise 
may be reached rendering unnecessary the institution 
of litigation. 

11-91. A letter dated June 23, 1931 from the Super- 
intendent of the Yakima Indian Agency to Commis- 
sioner of Indian Affairs, transmitting a petition by 
the Yakima Indians owning farm land on the 
Ahtanum Irrigation Project, requesting that they be 
given fair treatment and that their rights be 
protected. 

11-92. A clipping from the Yakima Morning 
Herald dated Saturday, November 21, 1931, stating 
that the white water users from Ahtanum Creek have 
presented their problem to Senator Jones and are 
requesting his assistance. 

11-93. A letter dated November 25, 1931, from 
W. M. Reed, Special Irrigation Engineer, to Director 
of Irrigation, Bureau of Indian Affairs, advising him 
of having contacted the United States Attorney for 
the purpose of acquainting him with all the faets 
involving the Ahtanum Creek dispute. Likewise re- 
ported in that letter were the efforts towards seeking 
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a compromise between the Indian and white water 
users over the stream in question. 

11-94. A letter dated November 30, 1931, from 
W. M. Reed, Special Irrigation Engineer, to the 
Director of Irrigation, Bureau of Indian Affairs, 
reporting on efforts to effectuate a compromise for 
1932 in the dispute over rights to the use of water 
from Ahtanum Creek. In that letter he recommends 
that no suit be instituted until every effort to settle 
the dispute by compromise has been exhausted. 

11-95. A letter dated December 3, 1931, from Roy 
C. Fox, United States Attorney to the Attorney 
General. Accompanying that letter was a typewrit- 
ten copy of a letter dated November 30, 1931, from 
G. EH. Clark, District Counsel, U. 8. Indian Field 
Service, to John H. Lynch, Secretary of Ahtanum 
Irrigation District; a copy of a letter dated December 
1, 1931, from John H. Lynch, Secretary and Attorney 
for Ahtanum Irrigation District to G. E. Clark; a 
copy of a letter dated December 1, 1931, from G. E. 
Clark, to Roy C. Fox, United States Attorney; all of 
which pertain to a proposed settlement respecting 
rights to the use of water from Ahtanum Creek during 
the irrigation season of 1932. 

11-96. A letter dated January 18, 1932, from the 
Attorney General to the Secretary of the Interior 
advising that in view of the agreement for the irriga- 
tion season 1932 which had been reached in regard 
to water from Ahtanum Creek the United States At- 
torney had recommended no action be taken for the 
institution of the suit to adjudicate the rights to the 
use of water which were involved. 

11-97. A letter dated February 13, 1932, from Sena- 
tor C. C. Dill to the Commissioner of the Bureau of 
Indian Affairs, transmitting to him copy of a letter 
dated February 8, 1932, from John H. Lynch, Secre- 
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tary of Ahtanum Irrigation District, to Senator Dill. 
In Mr. Lynch’s letter reference is made to the desir- 
ability of referring the dispute over the rights to the 
use of water of Ahtanum Creek to Congress for 
settlement. 

11-98. A printed copy of 8. 3998, 72nd Congress, 
1st Session, being a bill ‘‘Approving and confirming 
contract for apportionment of waters of Ahtanum 
Creek, Washington, between Yakima Indian Reser- 
vation and lands north thereof, dated May 9, 1908.” 

11-99. A letter dated March 4, 1932, from the Sec- 
retary of the Ahtanum Indian Water Users Associa- 
tion to the Commissioner of Indian Affairs, trans- 
mitting a copy of a newspaper report in regard to the 
dispute over the rights to the use of water from 
Ahtanum Creek, and in which it is stated that Senator 
Jones will be asked to seek ratification by Congress 
of the agreement of 1908. 

11-100. Copy of a letter dated March 22, 1932, from 
the Secretary of the Interior reporting on H. R. 10351 
a bill approving and confirming the contract of May 
9, 1908, in which letter the Secretary of the Interior 
stated he had no objection to ratification by Congress 
of the agreement in question. Withdrawn. 

11-101. A copy of a memorandum dated March 
22, 1932 from the Commissioner of Indian Affairs 
to the Secretary of the Interior, requesting that the 
Department of the Interior report unfavorably to 
H. R. 10351, 72nd Congress, 1st Session. 

11-102. <A copy of a letter dated March 23, 1932, 
from the Secretary of the Interior to the Chairman 
of the Committee on Indian Affairs, United States 
Senate, regarding S. 3998, companion bill of H. R. 
10351, both of which were introduced for the pur- 
pose of having Congress approve and confirm the 
agreement of May 9, 1908. In that letter, as in the 
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correspondence regarding the legislation in the House, 
the Secretary of the Interior stated that he would 
have no objection to the ratification by Congress of 
the agreement. Withdrawn. 

11-103. Letter dated March 30, 1932, from Jobn 
H. Lynch, Secretary of Ahtanum Irrigation District, 
to the Commissioner of Indian Affairs, transmitting 
to him copies of two resolutions adopted by the 
Ahtanum Irrigation District on February 29, 1932, 
one requesting that the State Supervisor of Hy- 
draulics be requested to divide Ahtanum Creek 
strictly in accordance with the agreement of May 9, 
1908; the other recommending Congressional relief 
without regard to the attitude of the Office of Indian 
Affairs or the Secretary of the Interior. 

11-104. A telegram dated April 19, 1932, from the 
President of the Yakima Indian Water Users Asso- 
ciation to the Secretary of the Interior charging that 
the agreement of May 9, 1908, was based on political 
expediency without consideration of justice for the 
Indians and stating that if the proposed bill were 
ratified that the Indians would seek reimbursement 
from the United States. 

11-105. A memorandum designated “Memorandum 
on Reasons Why the Bill to Ratify the 1908 Agree- 
ment of the Ahtanum Creek Should be Defeated,” 
signed by Nealy N. Olney for Ahtanum Creek Indian 
Water Users Association, and setting forth the posi- 
tion of the Indians in regard to the illegality of the 
agreement of May 9, 1908. 

11-106. <A letter dated May 31, 1932, for the Attor- 
ney General from the Ahtanum Indian Water Users 
Association, pointing out that the temporary agree- 
ment for the year 1932 had been repudiated by the 
white water users and requesting that. the United 
States Attorney be instructed to proceed promptly 
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to institute litigation to settle the conflict over rights 
to the use of water from Ahtanum Creek. 

11-107. A letter dated January 11, 1933, from the 
Secretary of the Ahtanum Indian Water Association 
requesting the aid of the Secretary of the Interior 
in securing a more equitable apportionment for the 
Indians of the water from Ahtanum Creek. 

11-108. A letter dated July 31, 1933, from the 
Secretary of the Indian Irrgation Association, 
(Ahtanum) to the Commissioner of Indian Affairs, 
referring to the blocking of the ratification of the 
agreement of 1908, and requesting that the Commis- 
sioner of Indian Affairs take steps to secure a more 
satisfactory settlement for the Indians as to water 
from Ahtanum Creek. 

11-109. A letter dated October 2, 1933, from 
Harold L. Ickes, Secretary of Interior, to the At- 
torney General, requesting that appropriate instruc- 
tions be given to the United States Attorney to 
proceed with a suit to settle the conflict over rights 
to the use of water from Ahtanum Creek. 

11-110. A letter dated January 11, 1934, from 
Roy C. Fox, United States Attorney to the Attorney 
General reporting efforts to settle amicably the con- 
flict between the Yakima Indians and the white water 
users over rights to the use of water from Ahtanum 
Creek. 

11-111. A letter dated January 18, 1934, from 
Senator C. C. Dill to the Commissioner of Indian 
Affairs, stating that he hoped it would be possible to 
call off the proposed suit to adjudicate rights to the 
use of water and transmitting a copy of a letter dated 
January 13, 1934 from John Lynch, Secretary of the 
Ahtanum Irrigation District to Senator Dill and a 
copy of a letter dated January 11, 1934 from United 
States Attorney Fox to Mr. Lynch. 
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11-112. A letter dated September 29, 1936 from 
J. M. Simpson, United States Attorney to the Attor- 
ney General, transmitting a copy of a letter dated 
October 1, 1936, to Mr. Simpson, from John H. Lynch, 
Secretary of the Ahtanum Irrigation District. In 
that letter Mr. Lynch outlined in detail the history 
of the conflict between the Yakima Indians and the 
white water users over rights to the use of water from 
Ahtanum Creek. 

11-113. A letter dated October 1, 1936 [see No. 112 
above] from John H. Lynch, Secretary of Ahtanum 
Irrigation District, to J. M. Simpson, United States 
Attorney, outlining in detail the history of the conflict 
between the Yakima Indians and the white water 
users over rights to the use of water from Ahtanum 
Creek, together with copies of the exhibits ‘‘A”’ 
through ‘‘M”’ listed therein. 

11-114. A letter dated June 28, 1938, from Sam 
M. Driver, United States Attorney, to the Attorney 
General urging the issuance of authority so that the 
suit to adjudicate rights to the use of water from 
Ahtanum Creek could be instituted. 

11-115. A letter dated August 11, 1938 from Sam 
M. Driver, United States Attorney to the Attorney 
General respecting the drafting of a complaint in con- 
nection with the conflict between the Yakima Indians 
and the white water users over the rights to the use 
of water from Ahtanum Creek. 

11-116. A letter dated August 15, 1938, from M. A. 
Johnson, Superintendent of Yakima Indian Agency 
to Commissioner of Indian Affairs urging that the 
suit to adjudicate rights to the use of water of 
Ahtanum Creek be initiated. 

11-117. A letter dated September 24, 1938 from 
Sam M. Driver, United States Attorney, to the At- 
torney General submitting proposed complaint to be 
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filed in the case respecting the conflict over rights 
to the use of water from Ahtanum Creek. 

11-118. A letter dated February 13, 1939, from 
M. A. Johnson, Superintendent of Yakima Indian 
Agency to the Commissioner of Indian Affairs, urg- 
ing the institution of a suit to adjudicate rights to 
the use of water from Ahtanum Creek. 

11-119. A copy of a letter dated May 17, 1939, to 
Senators Schwellenbach and Bone, Senate Office 
Building, Olympia, Washington, from John H. Lynch, 
urging them to take steps to prevent the institution of 
a suit to adjudicate rights to the use of water from 
Ahtanum Creek. 

11-120. A letter dated May 22, 1939 from Senator 


Homer T. Bone to the Attorney General, transmitting © 


a copy of a letter dated May 17, 1939 from John H. 
Lynch, Secretary of the Ahtanum Irrigation District 
to Senators Schwellenbach and Bone, and a copy of 
a letter dated January 29, 1908 from the Secretary of 
the Interior to H. J. Snively respecting the conflict 
between the Yakima Indians and the white water 
users over rights to the use of water from Ahtanum 
Creek. | 

11-121. A letter dated June 2, 1939 from M. A. 
Johnson, Superintendent of the Yakima Indian 
Agency, to the Commissioner of Indian Affairs, trans- 
mitting a newspaper clipping from the Yakima Morn- 
ing Herald of June 2 concerning the proposed suit 
for the adjudication of the rights to the use of water 
from Ahtanum Creek, and urging that the suit be 
instituted in the near future. 

11-122. A letter dated June 19, 1939 from Norman 
M. Littell, Assistant Attorney General, to the Assist- 


ant Secretary of the Interior stating that the United — 


States Attorney in Spokane was being authorized to 
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file a complaint to adjudicate rights to the use of 
water from Ahtanum Creek. 

11-123. A printed copy of S. 2806, 76th Congress, 
1st Session, being a bill authorizing the Secretary of 
the Interior to make a survey of the possible means 
and feasibility of supplementing the water supply for 
irrigation of the Ahtanum Creek Valley in the State 
of Washington. 

11-124. A letter dated June 26, 19389 from United 
States Senator Bone to the Attorney General trans- 
mitting original letter dated June 23, 1939 from John 
H. Lynch, Secretary of the Ahtanum Irrigation Dis- 
trict, respecting the conflict between the Yakima 
Indians and the white water users over the right to 
the use of water from Ahtanum Creek. | 

11-125. A letter dated June 29, 1939 from John H. 
Lynch, Secretary of the Ahtanum Irrigation District 
to the Assistant Attorney General, transmitting copies 
of three resolutions adopted by the White water users, 
the gist of which was that all possible means should 
be employed to procure the abandonment of a pro- 
posed suit to adjudicate rights to the use of water 
from Ahtanum Creek. 

11-126. A letter dated July 1, 1939 from Assistant 
Attorney General Littell to the Assistant Secretary 
of the Interior, setting the date for a hearing of the 
white water users in regard to the institution of a 
suit to adjudicate the rights to the use of water from 
Ahtanum Creek. 

11-127. A resolution, 8S. Res. 165, 76th Congress, 
dated July 18, 1939, requesting the Attorney General 
to stay proceedings for adjudication of the rights to 
the use of water available for irrigation of Ahtanum 
Creek Valley until the Secretary of the Interior has 
reported on possible means and feasibility of supple- 
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menting the supply of water for irrigation of the 
irrigable lands in Ahtanum Valley. 

11-128. A letter dated July 18, 1939, from Knute 
Hill, Congressman from the State of Washington, re- 
ferring to a conference with representatives of the 
Department of Justice and members of the Office of 
Indian Affairs, Judge John H. Lynch, Secretary of 
the Ahtanum Water Users and himself. Mr. Hill re- 
quests the investigation of the Klickitat project and 
other sources of water to supplement the available 
supply in the Ahtanum Valley. 

11-129. A letter dated July 19, 1939, from John H. 
Lynch, Secretary of Ahtanum Irrigation District, re- 
specting the bill authorizing a survey of sources of 
additional water for Ahtanum Valley. Reference is 
likewise made to the resolution adopted by the Senate, 
S. Res. 165, requesting the Attorney General to with- 
hold the initiation of action until the investigation has 
been completed. 

11-130. A letter dated July 26, 1939 from John H. 


Lynch, Secretary of Ahtanum Irrigation District, to — 


Assistant Secretary of the Interior Burlew, enclosing 
a clipping from the Yakima Herald, of July 26, 1939, 
reporting on efforts to secure additional water supply 
in the Ahtanum Valley as a means of settling the dis- 
pute between the water users from that source; and a 


copy of a letter dated July 26, 1939, from Mr. Lynch | 


to the Commissioner of Indian Affairs. 

11-131. <A letter dated July 26, 1939 to John Col- 
lier, Commissioner of Indian Affairs from John H. 
Lynch, Secretary of Ahtanum Irrigation District, 
discussing at length the possible solution of the dispute 
by securing an additional supply of water for Ah- 
tanum Valley from another source, and transmitting a 


copy of the clipping from the Yakima Herald of July | 


26, 1989. 
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11-132. A letter dated August 10, 1939, from John 
H. Lynch, Secretary of Ahtanum Irrigation District 
to Secretary of the Interior discussing the possibility 
of securing a supplemental supply of water for the 
Yakima Valley, as a means of settling the dispute 
between white water users and the Indians from 
Ahtanum Creek. 

11-133. A letter dated August 11, 1939, from M. A. 
Johnson, Superintendent of the Yakima Indian 
Agency, to Commissioner of Indian Affairs, enclosing 
a clipping from the Yakima Morning Herald dated 
August 9, 1939, concerning a proposed survey of the 
Ahtanum Water situation. 

11-134. A letter dated August 25, 1939 from N. W. 
Irsfeld, Project Engineer, Yakima Indian Reserva- 
tion, to the Director of Irrigation, U. 8. Indian Irriga- 
tion Service, reporting in full in regard to the several 
possible sources of water supply for Ahtanum Valley, 
and enclosing a copy of a letter dated August 24, 1939 
to Mr. Irsfeld from J. S. Moore, Superindendent, 
Bureau of Reclamation. 

11-135. A letter dated September 14, 1939, from 
John H. Lynch, Secretary of Ahtanum Irrigation 
District to the Director of Irrigation, U. 8. Indian 
Affairs, in regard to the procurement of a supple- 
mental supply of water to meet the needs of Ahtanum 
Valley. 

11-136. A letter dated September 21, 1939, from N. 
W. Irsfeld, Project Engineer, Yakima Indian Reser- 
vation, to Director of Irrigation, U. 8. Indian Irriga- 
tion Service, in regard to his earlier report on the pos- 
sibility of securing a supplemental supply of water. 

11-137. A letter dated September 28, 1939, from M. 
A. Johnson, Superintendent, Yakima Indian Agency, 
to Commissioner of Indian Affairs, transmitting a 
copy of the resolution adopted September 27, 1939, by 
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the Yakima Tribal Council urging immediate institu- 
tion of a court action, to settle the dispute over rights 
to the use of water from Ahtanum Creek, and a news- 
paper clipping. 

11-138. <A letter dated April 1, 1940 from M. A. 
Johnson, Superintendent Yakima Indian Agency to 
Commissioner of Indian Affairs reporting the desire 
on the part of the Indians to have the suit instituted 
for the adjudication of rights to the use of water at a 
very early date and reporting that the Indians con- 
template the employment of private attorneys to bring 
the case in the event that the Attorney General does 
not start the suit at an early date. 

11-139. A copy of Summons and Bill of Complaint 
filed May 15, 1941, in the District Court of the United 
States for the Eastern District of Washington, in the 
case entitled Frank Totus, et al. v. United States of 
America, together with copy of the Order to Dismiss 
signed by Judge Schwellenbach on December 4, 1941. 

11-140. A letter dated June 2, 1942, from M. A. 
Johnson, Superintendent of Yakima Indian Agency, 
transmitting a resolution dated May 29, 1942, from 


the Yakima Tribal Council urging the Secretary of — 
the Interior and the Department of Justice to use — 


every effort to institute a federal action to settle the 


long-standing dispute between the Indians and white | 


water users from Ahtanum Creek. 


: 


11-141. A letter dated July 21, 1942, from Oscar L. — 


Chapman, Assistant Secretary of the Interior, to the 


Attorney General transmitting a copy of a letter of | 


. 


June 29, 1942, from the Secretary of the Interior to f 


the Vice President of the United States reporting © 


adversely on the proposed project which was investi-— 


gated, pursuant to Senate Resolution 165, 76th Con- 


gress, agreed to July 18, 1939. In that letter the © 


Assistant Secretary of the Interior urged the institu- 
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tion of the suit to adjudicate rights to the use of 
water from Ahtanum Creek. 

11-142. A letter dated August 17, 1942, from Homer 
T. Bone, United States Senator, to Secretary of the 
Interior transmitting a copy of a letter of August 10, 
1942, to Senator Bone, from John H. Lynch, Secretary 
of the Ahtanum Irrigation District. In that letter, 
Mr. Lynch comments upon the report of the Secretary 
of the Interior to the Vice President in regard to the 
lack of feasibility of the Klickitat project. 

41-143. A resolution dated October 16, 1942, from 
the Yakima Tribal Council to the Attorney General 
requesting the institution of a suit to settle the conflict 
between the Yakima Indians and the white water users 
ever the rights to the use of water from Ahtanum 
Creek. 

11-144. A letter dated November 9, 1942, from Oscar 
L. Chapman, Assistant Secretary of the Interior, to 
the Attorney General commenting on the proposed 
complaint and requesting that the institution of the 
adjudication suit to settle the conflict between the 
Yakima Indians and the white water users over rights 
to the use of water from Ahtanum Creek be withheld 
in accordance with Senate Resolution 165—76th Con- 
gress; and enclosing a copy of a letter dated October 
7, 1942, from N. W. Irsfeld, Senior Engineer, to 
Acting Director of Irrigation, United States Indian 
Service. 

11-145. A petition of the Yakima Tribe of Indians 
dated May 8, 1944, to the Secretary of the Interior 
requesting the Secretary, among other things, to de- 
clare null and void the agreement of May 9, 1908, 
and a statement in support of the petition. 

11-146. A resolution dated July 9, 1945, by the 
Yakima Tribal Council announcing that the finding 
of additional supply of water from the Klickitat River 
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would not in any way settle the controversy arising 
over the unsettled condition of water rights to the 
Ahtanum Creek and requesting immediate action be 
taken in regard to the matter. 


Plaintiff’s Exhibit 12 
Reserved. 
Plaintiff’s Exhibits 13 Through 138 
Reserved. 
DEFENDANT’S EXHIBITS 
Defendant’s Exhibit 139 


Decree of Superior Court of the State of Wash- 
ington in and for the County of Yakima, No. 18279, 
In the Matter of Determination of Water, The State 
of Washington v. Anne Wiley Achepohl. 


Defendant’s Exhibit 140 


Copy of the patent to the Bishop of Espanolo, now 
the Bishop of Seattle. 


Defendant’s Exhibit 141 


Title Certificate showing description of patents. 


Defendant’s Hahibit 142 
Patent to Stewart. 


Defendant’s Hahibit 142-A 
Patent to Southern. 


Defendant’s Exhibit 148 


Statement of Lands mortgaged by Federal Land 
Bank. 
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